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QUESTIONS PRESENTED 


The questions presented are: 


| 1. Whether the Federal Power Commission, having 
ordered a hearing under Section 4(e) of the Natural Gas 
Act to determine the lawfulness of newly filed non-sus- 
/pendible increased industrial gas rate schedules, had the 
‘power to require the natural-gas company to file a bond or 
other undertaking to refund excess charges collected there- 
under pending completion of such hearing and decision 
thereon; 


| 2. Whether Section 4(e) of the Act, as applied by the 
Commission herein, would either violate the due process 
‘clause of the Fifth Amendment to the Constitution of the 
‘United States, or Sections 1 and 8 of Article I of the Con- 
‘stitution of the United States by making an unconstitu- 
tional delegation of legislative power, if construed so as 


to deprive the Commission of its power to require a bond 
to enable the Commission to order a refund of excessive 
charges collected under such non-suspendible industrial 
gas rate schedules; 


3. Whether the Commission abused its discretion in 
failing to exercise its bonding power when it (a) found 
that none of the increased rates and charges provided for in 
(Cities Service Gas Company’s newly filed rate schedules had 
been shown to be justified and that all such schedules 
might be unjust, unreasonable, unduly discriminatory or 
preferential, or otherwise unlawful, (b) ordered a public 
hearing concerning the lawfulness of the rates, charges, 
classifications and services contained in all such new sched- 
ules, and (c) suspended the effectiveness of all such new 
schedules except the non-suspendible industrial gas sched- 
ules, which were thereupon permitted to become effective 
without any provision for refund of the portion of the 
charges to be collected by Cities Service thereunder as 
might be found by the Commission in its decision after 
such hearing to be excessive and not justified. 
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I. The Commission’s Order Is Erroneous and Unlaw- 
ful and Should Be Set Aside and Modified in 
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. Any Contrary Construction of Section 4(e) 
of the Act Would Be Inconsistent and in Con- 
flict with the Primary Purpose and Other 
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Il. If, under Section 4(e) of the Act, the Commission 
Lacks the Power to Require a Bond with Re- 
spect to Non-Suspendible Industrial Rate Sched- 
ules, Then Said Section Violates the Due 
Process Clause of the Fifth Amendment and 
Results in an Unlawful Delegation of Legisla- 
tive Authority in Violation of Sections 1 and 8 
of Article I of the Constitution of the United 
States, and the Commission’s Order Thereunder 
Is Unlawful and Void and Should Be Set Aside 


A. Many industrial users are economically 
coerced to continue purchasing natural gas, 
at prices based upon Cities Service’s Revised 
Rate Schedules I-1 and I-2, and are deprived 
of their property by any unlawful rates 
therein which are not subjected to bond for 
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bonded, petitioners will suffer unlawful, 
undue discrimination contrary to the Fifth 
Amendment to the Constitution of the 
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. The Commission’s Order Is Erroneous and Un- 
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Because the Commission, Having the Power to 
Require a Bond, Abused Its Discretion in Fail- 
ing to Require a Bond upon Revised Rate 
Schedules I-1 and I-2 Being Made Effective 
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Federal Power Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


This matter is before the Court on a joint and several 


petition for review of an order (“Order”) issued by 
Federal Power Commission (“Commission”) on June 


the 
19, 


1959, In the Matter of Cities Service Gas Company (“Cities 


Service”), Docket No. G-18,799 (R. 460-462). 
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The jurisdiction of the Commission was based upon Sec- 
tion 4 of the Natural Gas Act (Appendix A, infra, pp. 51-53; 
Act of June 21, 1938, c. 556, 52 Stat. 821; U.S.C.A., Title 15, 
717 et seq.). Cities Service invoked the jurisdiction of the 
Commission by filing with it under Section 4 of the Act new 
schedules by which it proposed a general increase in its rates 
and charges for all its wholesale classes of service. The Com- 
mission, by its Order docketed the filing, ordered a hearing 
concerning the lawfulness of all such new schedules and per- 
mitted Cities Service’s new schedules relating to the “sale 
of natural gas for resale for industrial use only” to go 
into effect prior to hearing and without any provision for 
refund of excess charges as might be collected by Cities 
Service thereunder. Thereupon the petitioners filed with 
the Commission their separate petitions for leave to inter- 
vene (R. 463-484, 526-582) alleging that they were aggrieved 
by the Order, and timely sought rehearing of the Order 
(R. 485-525), which rehearing was expressly denied by the 
Commission on August 27, 1959 (R. 588-589). 


The jurisdiction of this Court was invoked by the 


petitioners by the filing of their joint and several petition 
for review of the Order under Section 19(b) of the Natural 
Gas Act (15 USC 717r(b)) (Appendix A, infra, pp. 54-55). 


STATEMENT OF CASE 


Cities Service initiated the proceedings before the Com- 
mission on May 21, 1959, by filing with the Commission 
under Section 4 of the Act new schedules by which it pro- 
posed a general increase in its rates and charges for all 
wholesale classes of service effective June 23, 1959 (R. 1, 2, 
36). The Commission in its order (“Order”) issued June 19, 
1959, docketed the filing, and finding that none of the in- 
creased rate schedules had been shown to be justified and 
that all such schedules might be unjust, unreasonable or 
otherwise unlawful, ordered a hearing concerning the law- 
fulness of all such new schedules, and suspended the effec- 
tiveness of all such new schedules except the wholesale 
industrial gas schedules (“Revised Rate Schedules I-1 and 
I-2”) which were non-suspendible under the Proviso in Sec- 
tion 4(e) of the Act. By paragraph (C) of the Order, 
such Schedules were permitted to become effective on June 
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23, 1959, prior to the hearing ordered thereon and with- 
out a bond or other provision for refund of any excess 
charges collected by Cities Service thereunder (R. 460-462). 
Thereupon the petitioners, who include the largest] cus- 
tomer distributor, two of the largest industrial gas users, 
and a representative of a major portion of the naey jay 
gas users on the Cities Service system, filed with the Com- 
mission their respective Petitions for Leave to Intervene 
(R. 463-484, 562-582), which interventions were sional 
quently permitted by the Commission on January 27, 1960. 
Within thirty days after issuance of the Order, i. e. 
on July 17, 1959, the petitioners, as parties aggrieved 
the Order, filed with the Commission under Section 19 
of the Act a Joint Petition for Rehearing (R. 485-525) 
questing the Commission to set aside and modify the O 
insofar as it permitted Revised Rate Schedules I-1 and 
to become effective without a bond or other provision| for 
refund and to require Cities Service to furnish a bond or 
other undertaking to refund, with interest, the portion of 
the amounts collected by it under Revised Rate Schedules 
I-1 and I-2 as the Commission, upon completion of the hear- 
ing and decision thereon, might find to be excessive and 
not justified and, therefore, unlawful (R. 522). 


The Commission failed to act upon the Joint Petition 
for Rehearing within thirty days after its filing and Pur- 
suant to Section 19(a) of the Act, such application for lre- 
hearing was deemed to have been denied as of August |17, 
1959 (R. 593-594). Nevertheless, after expiration of said 
thirty day period the Commission, on August 27, 1959, \is- 
sued an order expressly denying the Joint Petition for Re- 
hearing, finding that Revised Rate Schedules I-1 and I-2 
related to “the sale of natural gas for resale for industrial 
use only” and were, therefore, non-suspendible under oa 
Proviso in Section 4(e) of the Act and holding that, such 
provision of the Act being mandatory, the Commission had 
no power either to suspend such schedules or to require 


“Hereinafter in this Brief the term “wholesale industrial 
schedule” refers to a natural-gas company’s rate schedule relating 
to a “sale of natural gas for resale for industrial use only” withi 
the meaning of the Proviso in Section 4(e) of the Act. 
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Cities Service to furnish a bond or other undertaking to re- 
fund any excess amounts collected by Cities Service there- 
under (R. 588, 589). Thus, the Commission held that, hav- 
ing no power under Section 4(e) of the Act to suspend such 
schedules, it had no power to require Cities Service to fur- 
nish a bond upon permitting such schedules to be made 
effective prior to completion of the Commission ordered 
hearing thereon. 


Intervenor: CITIES SERVICE GAS COMPANY. 
(“Cities Service”), a Delaware corporation with its prin- 
cipal office in Oklahoma City, Oklahoma, is a “natural-gas 
company” within the meaning of the Natural Gas Act 
(Motion to Intervene, J 1). Cities Service owns and oper- 
ates a pipeline serving local gas distributors at wholesale 
and direct consumers at retail in Kansas, Missouri, Okla- 
homa and Nebraska (R. 4, 30-34). 


Petitioners: (a) THE GAS SERVICE COMPANY 
(“Gas Service”) a Delaware corporation with its principal 
office in Kansas City, Missouri, is a local distributor of 
natural gas operating in Kansas, Missouri, Oklahoma and 
Nebraska (R. 464) and is the sole supplier of natural gas in 
the Kansas City area (R. 476). During 1958, Gas Service 
purchased approximately 95% of its gas supply from Cities 
Service (R. 476), which purchases represented approx- 
imately 78.5% of Cities Service’s total wholesale sales by 
volume (R. 166-172) and included more than 91% of all gas 
sold by Cities Service under its then effective industrial 
gas Rate Schedules I-1 and I-2 (R. 173-455). Gas Service 
therefore is the largest customer and distributor of gas 
supplied by Cities Service (R. 464-465, 476). 


(b) SHEFFIELD STEEL (“Sheffield”), a division of 
ARMCO STEEL CORPORATION, an Ohio corporation 
with its principal office in Middletown, Ohio, is the owner 
and operator of a steel manufacturing and fabricating plant 
in Kansas City, Missouri (R. 559-560). During 1958, Shef- 
field purchased from Gas Service over 4% million Mcf of 
natural gas at a cost of $788,594 for its Kansas City indus- 
trial operations. which purchases represented more than 
7% of all industrial gas sold by Cities Service (R. 166, 561). 
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(c) KANSAS CITY POWER & LIGHT COMPANY 
(“KCP&L”), a Missouri corporation with its principal of- 
fice in Kansas City, Missouri, is a regulated utility serving 
the electric requirements of more than a quarter-million 
residential, commercial and industrial users in Missouri 
and Kansas, and is the owner and operator of three electric 
generating plants in Kansas City, Missouri. During 1958, 
KCP&L purchased more than 8 million Mef of natural] gas 
from Gas Service at a cost of $1,417,943 for use in the gen- 
eration of such electric requirements, which purchases rep- 
resented approximately 13.3% of all industrial gas sold by 
Cities Service (R. 473, 476). 


(d) MIDWEST INDUSTRIAL & COMMERCIAL GAS 
USERS ASSOCIATION (“Midwest”) is an unincorporated 
non-profit association of industrial and commercial users 
who purchase their gas requirements from distributors sup- 
plied by Cities Service (R. 529). Midwest’s 56 industrial 
members, as of the date of filing its petition for leave to 
intervene (R. 543-546), purchased during 1958 approxi- 
mately 55.4% of all industrial gas sold by Cities Service 
(R. 530, 543-546). (Midwest’s 66 industrial members as of 
the date this brief is filed, which are identified in Appendix 
C, infra, pp. 61-65, purchased during 1958 approximately 
60% of all industrial gas sold by Cities Service.) 

Cities Service’s new rate schedules filed to become ef- 
fective on June 23, 1959, proposed an increase of $10,512,- 
300, annually in its rates and charges for all its wholesale 
classes of services, or 22.9% on the average over the rates 
in effect for 1958, as adjusted. Revised Rate Schedules I-1 
and I-2 increased Cities Service’s wholesale industrial rates 
4.3¢ per Mcf, or approximately 29% over the 1958 whole- 
sale industrial rates (R. 36) and thereby raised the whble- 
sale cost of industrial gas by $2,612,019 annually (R. 166). 

Gas Service and other distributors supplied by Cities 
Service filed increased retail industrial rates with the |ap- 
propriate state regulatory commissions to “pass-along’? to 
their industrial gas users the increase in wholesale] in- 
dustrial rates. Such compensating retail increases were 
permitted by the state regulatory commissions to bec 
effective on June 23, 1959 (R. 563-565, 574-581); their 
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orders provided that, in the event the distributor should 
receive a refund from Cities Service of any portion of the 
amounts collected by it under Revised Rate Schedules I-1 
and I-2, such amounts would be subject to refund by the 
distributor to its industrial gas users (R. 574-581). 

Based upon volumes of industrial gas purchased by 
them during 1958, such compensating retail rate increases 
have imposed upon the consumer petitioners herein addi- 
tional gas costs of approximately $1,900,000 per year, i. e., 
73.3% of the $2,612,019 increase in wholesale costs to all 
distributors purchasing at wholesale under Revised Rate 
Schedules I-1 and I-2 (R. 513). 

The industrial users have been required to pay since 
June 23, 1959 the “pass-along” compensating retail rate 
increases. The industrial users will be required to pay 
such increased retail rates until after final order of the 
Commission upon the lawfulness of Cities Service’s newly 
filed schedules (R. 492-493, 512). Because of the backlog of 
rate cases on the Commission’s docket, a final order may be 
delayed some two to five years (R. 492, see infra, pp. 13-14), 
in which case the consumer petitioners will have paid some 
$3,800,000 to $9,500,000 in additional charges based upon the 
rate increases reflected in Revised Rate Schedules I-1 and. 
I-2 which the Commission found in the Order “may be un- 
just, unreasonable, unduly discriminatory or preferential 
or otherwise unlawful” (R. 461). 

In the absence of a bond or other undertaking by Cities 
Service, the Commission will not require Cities Service to 
refund to Gas Service and its other distributors any excess 
charges paid by them because the Commission will presume 
that Revised Rate Schedules I-1 and I-2 were the filed and 
legally effective rates during the period from June 23, 1959, 
to the date of such final order and that the reduced rates 
required by such final order can take effect only prospec- 
tively (R. 492). Consequently, the industrial gas users 
who will have paid such excess charges under the com- 
pensating retail rate increases will not be in a position to 
receive the refunds from their distributors as provided in 
the state commissions’ orders (R. 574-581). 
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STATEMENT OF POINTS 
IL 


The Commission’s Order Is Erroneous and Unlawful and 

Should Be Set Aside and Modified in Part Because the 

Commission, Having Ordered a Hearing Concerning the 

Lawfulness of Revised Rate Schedules I-] and [-2, 

the Power under Section 4(e) of the Act to Require a Bo 

or Other Undertaking to Refund Excess Charges Collected 
Thereunder. 


A. Under Section 4(e) of the Act the Commission is 
granted a bonding power with respect to any newly filed 
rate schedule (including non-suspendible industrial sched- 
ules) upon which the Commission has ordered a heari 


B. Any contrary construction of Section 4(e) of} the 
Act would be inconsistent and in conflict with the primary 
purpose and other express provisions of the Act. 


C. The legislative history of the Act demonstrates 
that Congress intended that the Commission should have a 
bonding power with respect to any newly filed rate schedule 


(including non-suspendible industrial schedules) upon 
which the Commission has ordered a hearing. | 


IL. 


If, under Section 4(e) of the Act, the Commission Lacks 
the Power to Require a Bond with Respect to Non: 
Suspendible Industrial Rate Schedules, Then Said Sec- 
tion Violates the Due Process Clause of the Fifth Amend- 
ment and Results in an Unlawful Delegation of Legis- 
lative Authority in Violation of Sections 1 and 8 of 
Article I of the Constitution of the United States, and the 
Commission’s Order Thereunder Is Unlawful and Void 

and Should Be Set Aside. 


A. Many industrial users are economically coerced to 
continue purchasing natural gas, at prices based upon Cities 
Service’s Revised Rate Schedules I-1 and I-2, and are de- 
prived of their property by any unlawful rates therein 
which are not subjected to bond for refund. 


B. The Commission’s Order permitting Revised Rate 
Schedules I-1 and I-2 to become effective without bond re- 
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sults in a taking of Petitioners’ property without due proc- 
ess of law in violation of the Fifth Amendment to the Con- 
stitution of the United States. 


C. The Commission’s interpretation of Section 4(e) 
results in an unlawful delegation of legislative authority to 
Cities Service in violation of Article I, Sections 1 and 8, of 
the Constitution of the United States. 


Tl. 


The Commission’s Order Is Erroneous and Unlawtul and 
Should Be Set Aside and Modified Because the Commis- 
sion, Having the Power to Require a Bond, Abused Its 
Discretion in Failing to Require a Bond upon Revised Rate 
Schedules I-1 and I-2 Being Made Effective. 


SUMMARY OF ARGUMENT 
I. 


Petitioners contend that the Federal Power Commis- 
sion has the power under Section 4(e) of the Natural Gas 


Act, and under the circumstances of this case had the duty, 
to require a bond or other undertaking for refund of the 
excess charges collected by Cities Service under its newly 
filed wholesale industrial rate schedules and that the 
Commission is wrong in construing said section to pro- 
hibit it from doing so. 


A. The language of Section 4(e) of the Act expressly 
gives the Commission complete, clear and unambiguous 
authority to require bond for refund upon all newly filed 
schedules, including those applicable to gas used for in- 
dustrial purposes. The Commission has taken the position, 
as reflected in its orders herein, that the Proviso contained 
in Section 4(e)—which prevents the Commission from 
suspending wholesale industrial schedules—was also in- 
tended to deprive it of its bonding power as to wholesale in- 
dustrial rate schedules. The literal language of the Pro- 
viso, under established canons of construction, can only 
limit the suspension power to which it is appended. Sec- 
tion 4(e) contains no language, and the Commission can 
point to none, which either expressly or by fair implica-. 
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tion, limits the broad grant to the Commission of a bond- 
ing power upon all increased rate schedules subjected to 
a hearing. 


B. Not only does Section 4(e) on its face clearly show 
that the Commission has such bonding power as to all 
newly filed schedules, but a study of the entire Act shows 
that its purpose is the protection of all users of natural 
gas, including industrial users, against the burden of) ex- 
cessive charges. See Colorado Interstate Gas Co. v. FPC, 
324 U.S. 581. Since the power to require refund is abso- 
lutely essential to effective regulation (infra, p. 21), and 
Since the Act contemplates the same protection to industrial 
users that other consumers of natural gas enjoy, the Com- 
mission by its interpretation of Section 4(e) has abdicated 
its regulatory responsibility, and that abdication directly 
conflicts with the primary purpose of the Act and the pro- 
visions of Section 4 declaring unreasonable and discrisulaa, 
tory rates to be unlawful. 


C. The express broad grant of bonding power under 
Section 4(e) is supported and confirmed by its legisla- 
tive history, including the reports of the Congressional 
Committee discussing the Section and the Proviso, which 
demonstrates that Congress intended the Commission] to 
have bonding power over all increased rate schedules which 
it has subjected to hearing and investigation, regardless of 
the “end-use” of the gas sold under the rate schedules. 
Further, the language of Section 4(e) of the Act was de- 
rived from Section 15(7) of the Interstate Commerce Act 
and the ICC has not interpreted that Section as requiring 
suspension of a rate schedule as a condition precedent! to 
the exercise of its bonding power. In adopting the Jan- 
guage of the parent provision of the ICC Act, Congress 
must be presumed to have adopted its interpretation, |so 
that under Section 4(e) of the Act suspension is not a req- 
uisite to requiring a bond for refund. 

Therefore when the Commission ordered a hearing on 
the lawfulness of all the rate schedules filed by Cities 
Service, the Commission had the undoubted power to order 


bond securing refund of such portion of wholesale eee 
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trial rates found to be excessive and unreasonable, and 
erred in failing to do so. 


I. 


Assuming arguendo that the Commission’s interpreta- 
tion of Section 4(e) is correct, then Section 4(e) is clearly 
unconstitutional and deprives these Petitioners of their 
property without due process of law within the meaning of 
the Fifth Amendment to the Constitution, and results in an 
illegal delegation of legislative power to Cities Service to 
set its own industrial rates. Since industrial rates would 
become effective under the Act thirty days after they are 
filed subject only to the Commission’s power (reflected in 
the Order entered in this case) to investigate their reason- 
ableness, there would be no limitation upon the amount 
of the increase which the pipeline could thus make effective 
prior to completion of the Commission’s investigation. The 
only protection industrial gas users have is the power of the 
Commission to require bond for refund of those portions 
of the rates ultimately found to be excessive—a power 
which, in the Commission’s view, Congress has withheld. 

The Commission, in the ordinary course, will not reach 
a hearing or enter its decision in the present case for at 
least two years and possibly for as long as five years (see 
infra, pp. 13-14). Meanwhile your Petitioners, since they 
have no alternative but to continue to take gas from their 
present suppliers, will be forced to pay at least an additional 
$3,800,000 under the applicable new schedules if a decision 
is entered in two years, and at least an additional $9,500,000 
if a final order is not made for five years. If we assume the 
Commission finds only a third of these tremendous in- 
creases to be excessive (infra, p. 33), then your Petitioners 
over two years would have contributed more than $1,200,000 
and over five years more than $3,000,000 in unlawful 
charges to Cities Service without any assurance whatever 
that these excessive charges would be repaid. A construc- 
tion of Section 4(e) which leads to such an extremely un- 
fair and outrageous result ought to be avoided unless the 
language of Section 4(e) permits no other construction. 
Nevertheless, as it now stands, this construction of 4(e) by 
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the Commission clearly deprives Petitioners of their prop- 
erty without due process of law. 

Moreover, if the Commission’s interpretation of Sec- 
tion 4(e) is permitted to stand, it would result in an/un- 
constitutional delegation of legislative power to Cities Serv- 
ice in violation of Sections 1 and 8 of Article I of the Con- 
Stitution of the United States. Under the Commission’s 
interpretation, Cities Service has the unilateral power to 
file whatever wholesale industrial rate schedules its whim 
may dictate which would remain effective until the Com- 
mission’s final order entered after hearing, no matter 
however unlawful, unreasonable and confiscatory such 
schedule may be found to have been, The huge sums which 
Cities Service would have pocketed meanwhile wduld 
have been paid to it without the slightest assurance that a 
single penny will ever be refunded to industrial gas users. 
This, as we shall show, is a power beyond the right’ of 
Congress to confer and a violation of Sections 1 and 8 of 
Article I of the Constitution. 


Ir. 


The Commission found in its Order that the industrial 
schedules had not been shown to be justified and “may 
be unjust, unreasonable, unduly discriminatory, or prefer- 
ential, or otherwise unlawful,” and ordered an investiga- 
tion of all of the new rate schedules filed by Cities 2 Ce 


including the industrial schedules. Indeed, had the Cam- 
mission believed that it had the power to require a bond 
herein, its failure to do so in the circumstances would con- 
stitute a clear abuse of administrative discretion. Peti- 
tioners do not here dispute any of the facts found by the 
Commission in its Order. It is apparent that the Com- 
mission’s failure to require bond for refund with respect 
to industrial schedules was based on a misconception jof 
its statutory powers, and not in the exercise of any dis- 
cretion vested in it. Since either such misconception of its 
statutory power or the abuse of discretion is an error of law, 
this Court has the power to correct the Order of the Corn- 
mission ab initio. | 
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ARGUMENT 
L 


The Commission’s Order Is Erroneous and Unlawful and 

Should Be Set Aside and Modified in Part Because the 

Commission, Having Ordered a Hearing Concerning the 

Lawfulness of Revised Rate Schedules I-1 and 1-2, Had 

the Power under Section 4(e) of the Act to Require a 

Bond or Other Undertaking to Refund Excess Charges 
Collected Thereunder. 


Stated most simply, the issue on review is whether the 
Commission’s bonding power under Section 4(e) of the 
Act (App. A, infra, pp. 52-53), extends to newly filed whole- 
sale industrial gas rate schedules which are non-suspendi- 
ble under the Proviso of Section 4(e) of the Act. 

Cities Service’s Gas Tariff includes a separate rate 
schedule for each wholesale class of service dependent 
upon the “end-use” of the gas by the ultimate retail con- 
sumer, i. e., firm or domestic, commercial, industrial, 
pipeline and emergency service (R. 1, 36). Its Revised 
Rate Schedules I-1 and I-2 are “end-use” type schedules 
governing its “sale of natural gas for resale for industrial 
use only” which comprise more than 25% of Cities Service’s 
wholesale sales (R. 166).? 

It is the position of the petitioners that, although Sec- 
tion 4(e) of the Act excludes “end-use” type industrial rate 


1Such “end-use” type rate schedules are not common. In 
the industry General Service schedules with “demand-commodity” 
type rates and Interruptible Service schedules with “straight 
commodity” type rates are the customary practice. The Com- 
mission’s Brief in Pacific Natural Gas Co. v. FPC, No. 16498, U.S. 
Ct. App., 9th Cir., p. 26, states that of the 80 largest pipeline com- 
panies subject to its jurisdiction, only 7 file separate “end-use” 
type industrial rate schedules. 


“The issues herein arise only when wholesale industrial gas 
is sold under a separate “end-use” type rate schedule which is 
non-suspendible under the Proviso of Section 4(e). State Corp. 
Comm. of Kan. v. FPC, 206 F.2d 690, 698-702. Cert. den. 74 S. Ct. 
307, 346 U.S. 922. The Commission’s Brief in Pacific Natural Gas 
Co. v. FPC, supra, at ftn. 1, p. 26, also notes that for the 7 pipe- 
lines filing such separate industrial schedules (including Cities 
Service), industrial sales average only 6.1% of dollar jurisdictional 
sales. 
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schedules from the suspension power of the Commissio , it 
does not exclude such non-suspendible industrial schedules 
from the Commission’s bonding power, and that upon the 
facts found by the Commission in the Order, it had the 
duty to exercise such bonding power with respect to|such 
schedules upon permitting them to be made effective aaa 
ing completion of the Commission ordered hearing thereon? 


By this Petition for Review the petitioners do not ask 
this Court to pass upon the lawfulness or reasonableness of 
Revised Rate Schedules I-1 and I-2 or the propriety of 
allowing such schedules to become effective on June 23, 
1959, without suspension.‘ The petitioners do seek judicial 
review to safeguard their rights to refunds® of excessive 
charges collected by Cities Service under Revised Rate 
Schedules I-1 and I-2 from and after June 23, 1959, to the 
date of final decision by the Commission upon completion 
of the Commission ordered hearings thereon, which final 
decision may be from two to five years hence.* In| the 
absence of a bond or other undertaking by Cities Service, 


3By references in this Brief to the Commission’s “bonding” 
power, petitioners should not be understood to assert tha the 
Commission’s power to order refund is dependent on its first hav- 
ing required a bond or other undertaking to secure a refund of 
excess charges. Petitioners have framed the issue in terms of 
the Commission’s bonding power, rather than its refund bower 
alone, because the Commission denies it has either bonding power 
or refund power respecting wholesale industrial gas schedules. 
However, petitioners do not concede that a bond or undertaking 
is a necessary prerequisite to the ordering of refunds. 


‘By order issued by the Commission on December 16, 1959, 
Cities Service’s other newly filed rate schedules which were 
suspended by the Order were permitted to become effective 4s of 
November 23, 1959, upon condition that Cities Service furnish an 
undertaking to refund excess charges collected by it thereunder. 


5Revised Rate Schedules I-1 and I-2 having been filed|and 
accepted by the Order, will provide the legally effective jand 
collectible rates until date of a reduction order. Under a 
“legally” approved rate schedule, Cities Service would undoubt- 
edly argue that petitioners have no right of reparation. Cf. TIME, 
Inc., v. United States, 359 U.S. 464, 79 S. Ct. 904 (1959). 


®As yet no hearings have been held by the Commissio: 
Docket No. G-18,799 and in fact no hearing date has as yet 
set. Per “Special Report: The Pipe Line Rate Chaos”, dated 
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the final decision and order of the Commission upon com- 
pletion of the hearings would not require Cities Service to 
refund any excess charges collected by it thereunder.’ 


A. Under Section 4(e) of the Act the Commission is granted a 
bonding power with respect to ANY newly filed rate schedule 
(including non-suspendible industrial schedules) upon which 
the Commission has ordered a hearing. 


By Section 4(d) of the Act (App. A, infra, p. 52), the 
Congress authorized a natural-gas company to effect changes 
in its wholesale rates by filing new schedules with the Com- 
mission, which schedules may be made effective by the 
natural-gas company thirty days thereafter unless in the 
interim the Commission otherwise orders. United Gas 
Pipe Line Co. v. Memphis Light, Gas & Water Division, 358 
US. 108, 108, 79 S. Ct. 194, 197 (1958). Such authority is 
implicit in the langauge of Sections 4(¢c) and 4(d): 


5, 1959, issued by Gas Distributors Information Service of Wash- 
ington, D. C., during 1957-1958 the Commission concluded only 
seven major pipeline rate cases (three by decision and the other 
four by stipulation for settlement), and there were pending in 
June, 1959, some 2,000 producer rate cases and some forty-nine 
pipeline rate cases filed by twenty-three major pipelines. 

Some indication of the amount of time it will take for the 
Commission to finally decide Cities Service’s present rate filing 
can be obtained by examining the pending rate cases of the pipe- 
lines which, like Cities Service, sell industrial gas under non- 
suspendible schedules: United Gas Pipe Line Company has six 
undecided rate increase cases pending (G-9547, G-10,592, G-12,801, 
G-15,360, G-18,406, and one not yet assigned a docket number), 
filed from 1956 to 1959; Alabama Tennessee Natural Gas Com- 
pany has four pending (G-5471, G-11,982, G-17,218, G-19,984), 
filed from 1955 to 1959; El Paso Natural Gas Company has two 
pending (G-12,948, G-17,929), filed in 1957 and 1959; and Pacific 
Northwest Pipe Line Company (G-13,202), and Colorado-Wyom- 
ing Gas Company (G-13,577) each have had one pending since 
1957. 


7TRate making by the Commission, being a delegated legisla- 
tive function, may operate only prospectively. Kansas State Corp. 
Comm. v. FPC, 215 F.2d 176, 183-184 (CA 8, 1954); FPC v. Hope 
Natural Gas Co., 320 U.S. 591, 618, 64 S. Ct. 281, 295 (1944). 
The effect of the express condition of a bond or other undertak- 
ing for refund would be to permit retroactive adjustment of the 
industrial rates for the period the increased schedules were effec- 
tive prior to final order. 
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(c) *** every natural-gas company shall file with 
the Commission * * * schedules showing all rates 
and charges for any transportation or sale subject 
to the jurisdiction of the Commission * * *, | 


Unless the Commission otherwise orders, no 
change shall be made by any natural-gas co any 
in any such rate * * *, except after thirty days’ 
notice to the Commission * * *. Such notice shall 
be given by filing with the Commission hal hekited 
new schedules stating plainly the change or 
changes to be made in the schedule or schedules 
then in force and the time when the change or 
changes will go into effect, * * * 


It is apparent from the language of Sections 4(c) and 4(da) 
that a natural-gas company may make effective any néwly 
filed rate schedule on a date specified therein, but not less 
than thirty days after such filing, “unless the Commission 
otherwise orders.” 


Under Section 4(e) the Commission has authority, b: 


y 
order issued prior to the time any new schedule would 
otherwise become effective, to subject any such schedule 
to a hearing concerning its lawfulness. In that event, it 
may in its discretion suspend (for not 
months) any such new ing 
to the “ Yr industrial use 
only,” 


made effective prior to completion 
of the hearing upon the condition that the natural-gas com- 
pany furnish a bond or other undertaking to refund ex- 
cess charges collected thereunder. The language of Sec- 
tion 4(e) (App. A, infra pp. 52-53) grants such bonding 
power to the Commission as follows: 


(e) Whenever any such new schedule is filed the 
Commission shall have authority, * * * to enter upon a 
hearing concerning the lawfulness of such rate, charge, 
classification, or service; * * * and defer the use of such 
rate, charge, classification, or service, but not for|a 
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longer period than five months beyond the time when 
it would otherwise go into effect: Provided, That the 
Commission shall not have authority to suspend the 
rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; lene ee 
If the proceeding has not been concluded and an order 
made at the expiration of the suspension period, on 
motion of the natural-gas company making the filing, 
the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, 
by order, require the natural-gas company to furnish a 
bond * * *, to refund any amounts ordered by the 
Commission, to keep accurate accounts in detail of alt 
amounts received by reason of such increase, * * * 
and, upon completion of the hearing and decision, to 
order such natural-gas company to refund, with inter- 
est, the portion of such increased rates or charges by 
its decision found not justified. * * * (Emphasis added). 


When a natural-gas company files a new schedule 
pursuant to the authority of Section 4(d), if the Commis- 
sion takes no action, such schedule may be made effective 
under Section 4(d). However, should the Commission, as 
authorized by Section 4(e), subject any such new schedule 
to a hearing and subsequently such schedule is made ef- 
fective pending completion of the hearing, it becomes ef- 
fective pursuant to Sections 4(c), 4(d) and 4(e) and not 
under Section 4(d) alone. This is true because a newly 
filed schedule can become effective under Section 4(d) 
alone only if the Commission fails to “otherwise order.” 
Mississippi River Fuel Corp. v. FPC, 202 F.2d 899, 902 
(C.A. 3). Section 4(d) alone does not provide a “separate 
method” of rate making when the Commission has ordered 
a hearing under Section 4(e). Sections 4(d) and 4(e) 
are not separable but part of a combined procedure. United 
Gas Pipe Line Co. v. Mobile Gas Corp., 350 U.S. 332, 340- 
342. United Gas Pipe Line Co. v. Memphis Light, Gas & 
Water Division, supra, 358 U.S. 103, 110-115, 79 S. Ct. 194, 
198-201. 

On its face Section 4(e) grants in the broadest terms a 
plenary bonding power as to any rate schedule upon which 
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| 

the Commission has ordered a hearing, and as part of such 
bonding power the Commission is authorized to issue an 
order upon completion of its hearings requiring the natural- 
gas company to refund “any amounts” and “all amounts’ 
collected by it pending hearing which were found to be not 
justified. In the instant case, the Commission ordered a 
hearing concerning the lawfulness of all such new sched- 
ules. Therefore, none of such schedules could be made ef- 
fective under the provisions of Section 4(d) alone} In 
recognition of this, the Commission acting under Se¢tion 
4(e) expressly provided by paragraph (C) of the Order 
that Revised Rate Schedules I-1 and I-2 “are allowed to 
become effective June 23, 1959.” However, the Commis- 
sion erred when it failed to require Cities Service to fur- 
nish a bond or other undertaking upon permitting such 
schedules to be made effective. 

Although the Commission’s power to bond any) in- 
creased rate schedule subjected to a hearing seems clear 
the Commission has reached a contrary conclusion. The 
Order (R. 460-462) expressly referred to Revised Rate 
Schedules I-1 and I-2 as relating to sales “for resale for 
industrial use only”, but made no reference to its bonding 
power and assigned no reason for not requiring Cities 
Service to furnish a bond or other undertaking. In| its 
Order of August 27, 1959 (R. 588-589) denying the Peti- 
tion for Rehearing the Commission assigned as its reason 
for failing to require such bond the Proviso of Section 4(e), 
thus interpreting that section either as (i) excluding non- 
suspendible industrial schedules from its bonding power, 
or (ii) requiring suspension as a condition precedent to the 
exercise of its bonding power. 

Nothing in the statutory language of Section 4(e) ex- 
pressly or inferentially excludes non-suspendible industrial 
schedules from the bonding power of the Commission.® 


’There has been no court construction of Section 4(e) relat- 
ing to the Commission’s bonding power with respect to non- 
suspendible industrial schedules. Oblique reference theretd is 
made in the Memphis case, supra. However, that case involved 
only whether a natural-gas company could, under Section 4, jin- 
crease unilaterally its wholesale contract rate applicable to gas 
sold for resale to an industrial user. 
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However, Commission counsel, in defending the Commis- 
sion’s interpretation, contend that the phrase in Section 
4(e) “thus made effective” (which introduces the grant of 
the Commission’s bonding power) refers only to schedules 
which are made effective upon motion of a natural gas 


company after a period of suspension.® 
The Proviso reads: 


“Provided, that the Commission shalJl not have 
authority to suspend the rate, charge, classification, 
or service for the sale of natural gas for resale for in- 
dustrial use only.” 


Thus the Proviso is only a limitation on the suspension 
power and does not purport to limit the Commission’s 
bonding power. It seems clear that if Congress had in- 
tended that the bonding power should not apply to indus- 
trial schedules it would have said so, either in this or an- 
other proviso. The only fair inference that can be drawn 
from the exclusion of industrial schedules from the power 
to suspend, and the failure to exclude them with respect to 
the power to bond, is that industrial schedules are not 
excluded from the Commission’s bonding power. 

In any case, the Proviso cannot be construed to limit 
the Commission’s bonding power under accepted canons of 
construction, and the Commission’s reliance on it is totally 
misplaced. In Section 4(e) the Proviso by placement fol- 
lows the statutory grant of general authority to the Com- 
mission to suspend the operation of any new schedule for 
not longer than five months, and is part of that same 
sentence. This language of Congress certainly means what 
it says, and a second proviso excluding industrial sched- 
ules from the Commission’s bonding power cannot be 
read into Section 4(e) to deprive the industrial users of a 
valuable right which all users were intended to enjoy. Cf. 
Mobile Gas Service Corp. v. FPC, 215 F.2d 883, 889 (C.A. 3). 


®See Commission’s “Response to Motion for Stay” herein, p. 
5, where it is asserted that the antecedent of “thus” controls the 
entire grant of its bonding power and refers only to schedules 
becoming effective after suspension. 
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Nothing in the Proviso bears upon the Commission’s bonding 
power; it must be given meaning, but the elementary rule 
of construction of expressio unius est exclusio alterius ap- 
Plies."° Industrial schedules having been mentioned and 
excluded from the Commission’s suspension power, the 
Proviso has no effect upon the separate bonding power. 
A proviso should be strictly construed with reference 
to the matter preceding it and not extended beyond its 
terms; it should be construed to except from, or qualify 
the generality of, only the sentence immediately preceding, 
or the substantive portion thereof to which it is attached 
and pertinent.!? A proviso does not operate beyond the ex- 
press exception to the clause to which it is annexed or as to 
other parts of the statute unless a different le 
tent is clearly iti. 
Co. v. Schliff, 
Fed. 943, 946- 
to a given su such 
limitation is matter, 
the absence lis a 


‘J 1), 


It follows that the phrase “thus made effective,” is the 
only language which the Commission’s Counsel can point to 


for an argument to support the Commission’s interpreta- 
tion of Section 4(e). However, that phrase is not expressly 
limited to schedules made effective upon motion of the 
natural-gas company after a period of suspension. The first 


lity 
‘ity 
10); 
195, 


NU, S. v. Dickson, 40 U.S. 141, 165, 15 Pet. 141 (1841); 
Thompson v. U. S., 258 Fed. 196, 201 (CA 8); U. Sv. Maryland 
Casualty Co., 49 F.2d 556, 558 (CA 7); Barringer v. Dinkler 
Hotels, 61 F.2d 82, 84 (CA 4). 


22U. S. v. McClure, 305 U.S. 472, 59 S. Ct. 335, 339 (1939); 
Cox v. Hart, 260 U.S. 427, 43 S. Ct. 154, 157 (1922); U.S. v. Benays, 
158 Fed. 792, 795 (CA 8); Merchants National Bank v. U. S., 214 
Fed. 200, 205 (CA 2). 
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words of Section 4(e) and the condition upon which the 
powers of the Commission under Section 4(e) become ef- 
fective are: “Whenever any such new schedule is filed, the 
Commission shall have authority * * * to enter upon a hear- 
ing concerning the lawfulness of such rate * * *”. If Sec- 
tion 4 is read as a whole, it becomes abundantly clear that 
the term “thus made effective” refers to “any such new 
schedule” filed by a natural-gas company under Section 
4(d) upon which the Commission, in exercise of its author- 
ity under Section 4(e), has ordered a hearing concerning 
its lawfulness. 

In Section 4(e) there is no language expressly requir- 
ing that a new schedule be suspended as a condition pre- 
cedent to the exercise by the Commission of its bonding 
power. The Commission itself has recognized that no ad- 
ministrative necessity requires such an interpretation of 
Section 4(e), and in fact the Commission as a matter cf 
practice often exercises its bonding power independently 
of any effective suspension of a schedule. The Commission, 
as a practical matter, has treated its suspension power and 
its bonding power under Section 4(e) as functionally in- 
dependent, i. e., each power is invoked to serve a different 
economic and regulatory purpose. The bonding power, 
which is the much more fundamental and important of 
the two powers for effective rate regulation, is frequently 
exercised by the Commission independently of any effec- 
tive period of suspension. This is reflected in the Com- 
mission’s frequent practice of permitting some newly filed 
schedules to become effective after a nominal suspension 
period of a token day upon the condition that a bond for 
refund be furnished. E. g., Atlantic Refining Co. v. P.S.C. 
of New York, 360 US. 378, 386. 

Certainly nothing in the language of Section 4(e) ex- 
pressly excludes non-suspendible industrial schedules from 
the bonding power or conditions such power upon the exer- 
cise of the suspension power with respect to any increased 
rate schedule. We submit that the Commission’s argument 
as to the antecedent of “thus made effective” at most 
only seeks to create an ambiguity or incongruity in the 
application of the Act where none exists. If there were 
such an ambiguity or incongruity, then considering the pur- 


poses and policy of the Act and its other provisions and 
legislative history, we shall show that this ambiguity would 
have to be resolved in favor of a bonding power with respect 
to any newly filed increased schedule, including non-sus- 
pendible industrial schedules, upon which the Commission 
has ordered a hearing. 


B. Any Contrary Construction of Section 4(e) of the Act would 
be inconsistent and in conflict with the Primary purpose and 
other express provisions of the Act. 


If Section 4(e) of the Act actually withheld bonding 
power with respect to non-suspendible industrial sch ules, 
the Commission would be deprived of any effective power 
to regulate wholesale industrial gas rates. A pipeline, by 
repeatedly filing new non-suspendible industrial schedules 
immediately after the Commission’s decision on a prior 
filing, could, in the absence of such bonding power, defeat 
forever any regulation by the Commission of its wholesale 
industrial gas rates. This is true because at all times the 
unconditionally filed and effective non-suspendible| in- 
dustrial schedules would contain the natural-gas company’s 
self-determined wholesale industrial rates and any exces- 
sive charges collected by it thereunder not subjected to 
a bond for refund would be retained by the natural-gas 
company. Montana-Dakota Utilities Co. v. Northwestern 
Public Service Co., 341 US. 246, 71 S. Ct. 692; Cities 
Service Gas Company v. FPC, 255 F.2d 860, 862-3 (C.A. 
10); Lightfoot v. City of Springfield, 361 Mo. 659, 236 S.W.2d 
348." Obviously, the Commission would be powerless to 
control wholesale industrial rates in these circumstances, 
since it could determine the “just and reasonable” rates 
only prospectively, and the effect of each industrial rate 
determination by the Commission could be nullified by an 


13A pipeline general rate increase proceeding takes a mini- 
mum of two to five years to complete (footnote 6, supra, pp. 13-14); 
the cost data on which the Commission would base its prior rate 
determination would be out of date by the time of issuance of its 
final rate order, and hence could not, following that rate order, 
lawfully prevent the pipeline from filing new increased industrial 
schedules which in turn would take a minimum of two to five 
years to review. 
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entirely legal, new industrial rate increase filing.* In the 
absence of clear language to the contrary, Congress cannot 
be charged with such an intendment. 

If the Commission’s interpretation were to stand, and 
if it should subsequently find Revised Rate Schedules I-1 
and I-2 to be excessive, the windfall to Cities Service 
would amount to millions of dollars. The percentage in- 
crease in rates sought by Cities Service herein is one of 
the largest now before the Commission. Tomorrow, it could 
file new non-suspendible industrial schedules increasing 
such rates ten-fold, all with impunity, and the consumer 
petitioners will have to pay or close down. That cannot 
be the law. 

Any interpretation of Section 4(e) which would 
exclude non-suspendible industrial schedules from the 
bonding power of the Commission would, therefore, be 
inconsistent with the primary purpose of the Act, i. e., 
the protection of all ultimate users, including industrial 
users, from unjust, unreasonable and unlawful rates and 
charges. 

It has been consistently held that the primary pur- 
pose of the Act was the protection of ultimate consumers 
of natural gas through a comprehensive scheme of regu- 
lation of its wholesale distribution. FPC v. Hope Natural 
Gas Co., 320 U.S. 591, 610-612, 64 S. Ct. 281, 291-292. FPC 
v. Interstate Natural Gas Co., 336 U.S. 577, 581, 69 S. Ct. 
775, 778. Episcopal Theological Seminary of The Southwest 
v. FPC, ........ App. D. C. ........ , 269 F.2d 228, 236. Cities Serv- 
ice Gas Co. v. FPC, 176 F.2d 548, 552 (C.A. 10). As pro- 
vided in Section 1(b) of the Act, industrial users of gas are 
equally entitled to regulatory protection. Colorado Inter- 
state Gas Company v. FPC, 324 U.S. 581, 595-596, 65 S. Ct. 
829, 836. In the absence of an express exclusion by Congress 
of non-suspendible schedules from the bonding power of the 


14See footnote 6, supra. Also, note experience under Cities 
Service’s recent tariff filings: Docket G-2410 increased indus- 
trial rates effective April 23, 1954; before it was concluded, Docket 
No. G-9468 increased industrial rates effective October 23, 1955. 
These dockets were concluded by stipulation of all parties, ap- 
proved by Commission’s order dated May 25, 1956. Docket 
G-18,799 involved here increased industrial rates effective June 
23, 1959 to a level nearly double the pre-May 1954 level. 
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Commission, such an inconsistency with the primary pur- 
pose of the Act should not be imputed to Congress. | 


If the Commission has no bonding power over whole- 
sale industrial schedules, it is evident that over long pe- 
riods of time such schedules will be effective at} self- 
determined rate levels which the Commission may sgubse- 
quently find to be unjust and unreasonable and, seid 
unlawful under Section 4(a) of the Act, which provides in 
part that: 


| 
(a) All rates and charges * * * by any natural- 
gas company * * * shall be just and reasonable, and 
any such rate or charge that is not just and reason- 
able, is declared to be unlawful. 


It is highly unlikely that Congress would have withheld 
in Section 4(e) a bonding power essential to carry out the 
statutory mandate of Section 4(a) of the Act. | 


Furthermore, the Commission’s interpretation of |Sec- 
tion 4(e) would permit a natural-gas company, such as 
Cities Service, in a general rate increase proceeding to |sub- 
ject the industrial users to undue prejudice and disadvan- 
tage and to maintain an unreasonable difference in its rates 
and charges as between the industrial and other classes of 
service, each in violation of Section 4(b) of the Act, which 
provides in part that: 


(b) No natural-gas company shall * * * subject 
any person to any undue prejudice or disadvantage, 
or maintain any unreasonable difference in rates, 
charges * * * or in any other respect * * * as between 


classes of service. | 
| 


Such discrimination would result when, as shown above, 
the industrial users would have been required to pay 'ex- 
cessive, unjust and unreasonable rates pending completion 
of the hearing and decision thereon, while as a result of a 
refund made pursuant to a bond, other classes of service 
would have paid, in effect, only those rates which ithe 
Commission subsequently found to be just and reasonable. 
Any interpretation as would exclude non-suspendible 
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schedules from the bonding power of the Commission 
would result in a “built-in discrimination” in direct con- 
flict with the express prohibition against discrimination 
in Section 4(b) of the Act. 

Section 4(e), therefore, must be interpreted as grant- 
ing to the Commission such bonding power with respect 
to non-suspendible industrial schedules, otherwise it would 
be inconsistent and in conflict with the primary purpose 
of the Act and the express provisions of Sections 4(a) and 
4(b) of the Act. 


C. The legislative history of the Act demonstrates that Congress 
intended that the Commission should have a bonding power 
with respect to ANY newly filed rate schedule (including 
non-suspendible industrial schedules) upon which the Com- 
mission has ordered a hearing. 


The language of Section 4(e) of the Act was derived 
from the Interstate Commerce Act, 49 U.S.C. 15(7), 
through the medium of the Federal Power Act, 16 USC. 
824d (e). Hope Natural Gas v. FPC, 196 F.2d 803, 806-807 


(4th Cir.) (See further infra, p. 28). Section 4(e) of 
the Act, as it originally appeared in H.R. 4008 (introduced 
in 1937, the language of which became the Act) did not 
contain the Proviso exempting from the suspension power 
of the Commission schedules for sales “for resale for in- 
dustrial use only” as finally contained in that Section. The 
language of Section 4(e) in H.R. 4008 was identical in 
all other respects to the Section as finally enacted. 

The genesis of the added Proviso was as follows: In 
the 1937 hearings on H.R. 4008 before the House Com- 
mittee on Interstate and Foreign Commerce, W. A. Dough- 
erty, an attorney representing Mississippi River Fuel 
Corporation, Colorado Interstate Gas Company and cer- 
tain other natural-gas pipeline companies making substan- 
tial sales of gas for resale for industrial use, offered an 
amendment which would have exempted such sales al- 
together from Commission jurisdiction (not merely from 
the suspension power) (Hearings, H.R. 4008, 75th Cong., 
1st Sess., pp. 123-125). The House Committee did not re- 
port out H.R. 4008 but in lieu thereof Chairman Lea intro- 
duced a clean bill, H.R. 6586, which contained various 
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Committee-approved amendments to HR. 4008 (H) Rep. 
709, 75th Cong., Ist Sess., p. 10). Although Section) 1(b) 
of H.R. 6586 differed considerably from the comparable 
provision in H.R. 4008, it did not exempt sales for resale 
for industrial use from the jurisdictional section.) The 
House Committee in reporting the bill made it clear that 
Mr. Dougherty’s amendment had been intentionally re- 
jected and that the proposed Act was intended to apply to 
Sales for resale for all purposes, including domestic, com- 
mercial and industrial uses (H. Rep. 709, 75th Cong., Ist 
Sess., pp. 3-4). See also Panhandle Eastern Pipe Line Co. 
v. P.S.C. of Indiana, 322 U.S. 507, 518, ftn. 14. The Com- 
mittee report also left no doubt that Section 4(e) (which 
was reported to the House unchanged and did not |con- 
tain the Proviso exempting sales “for resale for industrial 
use only” from the Commission’s Suspension power) au- 
thorized the Commission to permit any new schedule [filed 
pursuant to Section 4(d) and subjected to hearing by the 
Commission pursuant to Section 4(e) to become effective, 
with or without suspension, under a bond for refund! As 
the Committee report stated, (id. at 5): 


“Subsection (e) authorizes the Commission to 
hold hearings concerning the lawfulness of any [pro- 
posed changes in rate, and to suspend such rates for 
not over 5 months, pending such hearings. If) the 
Commission investigation has not been completed be- 
fore the rates go into effect, the Commission may  re- 
quire the natural gas company to make refunds if the 
increase is not approved; and it is provided that ade- 
quate bond be furnished to that end.” | 


It will be noted that the Committee viewed the power 
to require a refund, not as limited to those rates under 
suspension, but as applicable to any rate under investiga- 
tion in a hearing ordered by the Commission. | 

At this point in the legislative development of Section 
4(e), there can be no question that the Commission’s bond- 
ing power was unrestricted and applicable to any new 
schedule upon which the Commission had ordered a hear- 
ing. As the Committee report makes clear, the hearing 
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and suspension powers are disjunctive: the Commission 
may hold hearings and also may suspend. Following its 
final order, as the Committee report points out, “the Com- 
mission may require the natural gas company to make re- 
funds” of any amount not approved, “if the Commission 
investigation has not been completed before the rates go 
into effect” provided the schedule has been placed under 
bond and whether or not the schedule has been suspended 
(H. Rep. 709, supra). Thus, before the introduction of the 
Proviso, the authors of the language of Section 4(e) clearly 
intended and regarded the refund power as extending to 
any new rate schedules which had been subjected to a hear- 
ing and investigation. 

The restrictive Proviso first appeared in an amend- 
ment to the text of Section 4(e) offered by Chairman Lea 
of the House Interstate and Foreign Commerce Committee 
on the floor of the House during the debate on H.R. 6586. 
The colloquy which accompanied this amendment (set 
forth in full in Appendix B, infra, pp. 57-60) deserves 
careful scrutiny since it throws much light on Chairman 
Lea’s intentions—which, given the circumstances, were 
tantamount to the intentions of Congress. 

The Speaker had called for the Clerk to read H.R. 
6586 and the Clerk had read, without interruption, Sec- 
tions 1, 2, 3 and 4, to and including Section 4(e) (81 Cong. 
Rec.—House 6726, et seq.). It was at this point that Chair- 
man Lea offered the Proviso as an amendment to that sub- 
section. There followed a colloquy between Chairman 
Lea and Congressman Poague who feared that the proposed 
Proviso would make it impossible for the Commission to 
control unjustifiably low industrial rates. Chairman Lea 
assured him that this was not the case, since the Proviso 
affected only the suspension power, not the power to con- 
trol rate levels. 

In defending his amendment, Chairman Lea, the spon- 
sor and floor manager of the Act, explicitly and unequiv- 
ocally stated that the Proviso “* * * only exempts as to a 
suspension order” and that its effect “* * * is to prevent 
suspension in cases of industrial use * * *” (App. B, infra, 
pp. 57, 58). In reassuring Congressman Poague, he em- 
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phasized that the Commission’s power to control levels of 
wholesale industrial rates was unimpaired.’® Since the lack 
of bonding power over increased wholesale industrial 
rates would constitute a serious impediment to the 
Commission’s power to regulate such rates, in contrast 
to its power over other wholesale gas rates, i 
clear that Chairman Lea, at the time he introduc 
defended the Proviso, did not intend or expect th: 
would have the effect of restricting the Commission’s 'bond- 
ing power over wholesale industrial rate schedules. This is 
confirmed by the fact that the Proviso was dropped into the 
middle of the then existing text of Section 4(e) almost as 
an afterthought relying on the express representation of 
the Commission as related by Chairman Lea that the 
Proviso would not adversely affect its power to control 
wholesale industrial rates. 

From this legislative history, it is unquestionably ap- 
parent that by adding the Proviso to Section 4(e) neither 
Mr. Lea nor the Congress considered or intended thereby 
that the word “thus” in the bonding provision would or 
should be related back to the suspension provision s0 as 
either to exclude non-suspendible wholesale industrial 
schedules from the Commission’s bonding power or to re- 
quire suspension as a condition precedent to the exercise 
by the Commission of its bonding power. 

| 


| 
Although the Commission’s Counsel has argued (Response 
on Motion for Stay, p. 6, footnote 9, supra) that Congresg was 
primarily concerned with Protecting domestic consumers against 
unjustifiably low industrial rates, Chairman Lea did not say this. 
He merely stated that only the suspension power was withheld. 
Further, it is not true that the sole purpose of the jurisdiction 
granted over sales for industrial use was to protect other classes 
of users by insuring higher industrial rates. Rather the Act has 
been held to protect both domestic and industrial gas users against 
excessive or discriminatory prices, and Section 4(b) contains an 
express prohibition of discrimination among classes of users, In 
the Senate debates, on H.R. 6586 immediately prior to enactment 
(81 Cong., Rec. 9315), Senator Wheeler, the bill’s floor ood 
explained that the bill was designed to prevent Price discrimina- 
tions as among all classes of users including industrial users. 
Congress expressly declined to exempt sales for resale for indus- 
trial use from its jurisdiction and control, as it was strongly urged 
to do by the pipeline industry. Colorado Interstate Gas Company 
v. FPC, 324 U.S. 581, 596. | 
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Under the original language prior to the introduction of 
the Proviso, the Committee reports demonstrate that there 
could have been no dispute as to the Commission’s power 
to permit any new rate schedule to be made effective sub- 
ject to a bond for refund, whenever the Commission had 
ordered a hearing thereon. Congress agreed to the Proviso 
only after being told by the Commission that it could 
“control the matter,” i. e., wholesale industrial gas rates. 
Hence, the juxtaposition of the Proviso and the bonding 
power provision cannot be interpreted, and was not in- 
tended, to deny the Commission the bonding power neces- 
sary to prevent the imposition of unreasonable or dis- 
criminatory wholesale industrial gas rates.’ 


The interpretation of Section 4(e) reflected by this 
legislative history is further confirmed by the authoritative 
construction by the Interstate Commerce Commission of 
the parallel Section 15(7) of the Commerce Act. As 
pointed out above, Section 4(e) of the Act was derived di- 
rectly from Section 15(7) of the Commerce Act, 49 U.S.C. 
15(7); App. A, infra, pp. 55-56. Hope Natural Gas Com- 
pany v. FPC, 196 F.2d 803, 806-807 (CA 4); FPC v. Natural 
Gas Pipe Line Company, 215 U.S. 575, 584. Insofar as is 
here pertinent, Section 15(7) of that Act is in substance 
virtually identical with Section 4(e) of the Natural Gas Act 
and provides that when a new schedule of railroad rates is 
filed, the ICC can enter into a hearing “concerning the law- 
fulness of such rate” and “pending such hearing and the 
decision thereon,” the ICC can suspend the new schedule 
for a 7-month period. Section 15(7) further provides: 


16], R. 6586 as passed by the House was referred to the Senate 
Committee on Interstate and Foreign Commerce and reported out 
by that Committee with no amendments here relevent. The 
senate Report adopted the language of H. Rep. 709, quoted above, 
explaining that Section 4(e)—which then included the Proviso 
and was in all respects identical to that Section as it now stands 
(Sen. Rep. 1162, 75th Cong., 1st Sess., pp. 1, 4)—provided for 
the bonding of any rate schedule under investigation. There- 
fore, it is evident as far as the Senate was concerned that the 
introduction of the Proviso into Section 4(e) did not disturb the 
intent of the House Committee that the Commission was to be 
given a bonding power over any and all new schedules upon 
which the Commission had ordered a hearing. 
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“If the proceeding has not been concluded and 
an order made within the period of suspension, the 
proposed changes of rate, * * * shall go into effect at 
the end of such period; but in case of a proposed in- 
creased rate or charge for or in respect to the trans- 
portation of property the Commission may by drder 
require the interested carrier or carriers to keep ac- 
curate account in detail of all amounts received by 
reason of such increase, * * * and upon completion of 
the hearing and decision may by further order require 
the interested carrier or carriers to refund, * * * such 
portion of such increased rates or charges as by its 
decision shall be found not justified.” 


This provision of the Interstate Commerce Act, we 
submit, presents a question of interpretation atone to 
Section 4(e) of the Natural Gas Act, since the provision 
beginning, “but in case of” follows (separated only by 
a semicolon) the provision that increased rates go into ef- 
fect at the end of the suspension period, if the proceedings 
have not been concluded. It could be argued that | the 
ICC’s refund power over rail rates was limited to those 
rate schedules which had been suspended. The ICC, how- 
ever, has not so interpreted Section 15 (7), which ee 
the model for Section 4(e) of the Natural Gas Act. Rather, 


it has taken the position that it can subject to a refund, 
obligation any increased freight rate, r 
or not it suspends the rate schedule 


ing 
Cc 

(7) ordered an investigation 
and hearing as to the lawfulness of all of the increased 
rate schedules. However, it suspended only those sched- 
ules which appeared to it to be “so far out of line that 
they might result in undue hardship” to the shippers ii 
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volved. The other increased rate schedules were permitted 
to go into effect without suspension subject to a refund 
obligation by the carriers that “‘in those instances where no 
increases or a lesser rate of charge is ultimately approved 
in this proceeding, the collecting railroads will make re- 
fund to the basis of the present or lesser rate or charge, on 
presentation of the paid freight bill at their local or general 
freight offices.” 302 ICC at 672. Since the only legal basis 
for a refund under a filed rate schedule in that proceed- 
ing was the ICC’s refund power under Section 15(7),”’ it is 
clear that the ICC does not regard its refund power as 
restricted to suspended rates or dependent upon the ex- 
ercise by it of its suspension power. 

The ICC’s interpretation of the parent statute, Section 
15(7) of the ICC Act, should be highly persuasive 
as to the intention of Congress in subsequently enacting 
Section 4(e). The minor differences in language be- 
tween the two sections are without significance. While 
Section 4(e) states that “Where increased rates or charges 
are thus made effective * * *”, Section 15(7) states “* * *; 
but in case of a proposed increased rate or charge * * *”. In 
both provisions, the question is what “increased rates” are 
being referred to—only those under suspension or those 
in any newly filed schedule? The ICC, despite the fact that 
the refund provision in Section 15(7) follows immediately 
(after a semicolon) a provision allowing the “proposed 
change of rate” to go into effect at the termination of the 
suspension proceedings, hus held that the expression “in- 
creased rate” means any increased rate schedules filed 
under Section 15. 

Similarly, we urge that in Section 4(e), the words “‘in- 
creased rates” refer to any increased rate schedule filed 
under Section 4 upon which the Commission has ordered 


17The ICC has no reparation powers with respect to new rate 
schedules filed in proceedings under Section 15 of the Commerce 
Act other than the refund powers expressly provided by Sub- 
section (7). It cannot rely on its general reparation powers 
under Section 13 of the Commerce Act (49 USC 13), since they are 
available only in complaint proceedings, and, in any case, can be 
exercised only pursuant to a complaint filed by a private party. 
Jeonneret v. Chicago, B & O R Co., 17 F.2d 978 (CA 7), cert. den. 
275 U.S. 531. 
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a hearing. If Congress had intended that Section 4(e) 
be given a different, more limited interpretation) than 
Section 15(7), surely it would have chosen clearer lan- 
guage to convey its intention. It is well settled, of course, 
that when Congress adopts prior statutory language in a 
new enactment, it must be presumed that it intends to adopt 
an authoritative interpretation of that language unless the 
express contrary is shown by the legislative history of the 
subsequent enactment. ICC v. Parker, 326 U.S. 60, 65; 
United States v. Ryan, 284 U.S. 167, 175; Armstrong Paint 
and Varnish Works v. Nu-Enamel Corp., 305 U.S. 315, 322; 
United States v. C.I.0., 335 U.S. 106, 112-113. The ICC’s 
interpretation of Section 15(7) of the Commerce Act pro- 
vides a persuasive guide to the proper construction of the 
derivative Section 4(e) of the Natural Gas Act. 
It must be concluded that the Commission’s inter- 
pretation is bottomed upon a particular shade of meaning 
of words and their placement within Section 4(e) itself. 
Apparently the Commission by fixation on the fine print 
of Section 4(e) has lost sight of the bold print in the Act 
and has thus imputed to Congress an intendment which 
completely frustrates the express mandates and obvious 
statutory purposes of Sections 1(b), 4(a) and 4(b) of the 
Act. We repeat, the Act must be read as a whole with a 
view to accomplishing the primary purpose expressed by 
the Congress. United Gas Pipe Line Co. v. Mobile| Gas 
Service Corp., 350 U.S. 332, 76 S. Ct. 373. The Commis- 
sion’s interpretation that it has no bonding power jover 
wholesale industrial rate schedules under Section 4(e) is 
unwarranted, is inconsistent and in conflict with the’ pri- 
mary purpose and other provisions of the Act, and must 
be rejected. Otherwise, the result is so unfair and discrim- 
inatory as to shock one’s sense of justice and fair play. 
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II. 


If, under Section 4(e) of the Act, the Commission Lacks 
the Power to Require a Bond with Respect to Non-Sus- 
pendible Industrial Rate Schedules, Then Said Section 
Violates the Due Process Clause of the Fifth Amendment 
and Results in an Unlawful Delegation of Legislative 
Authority in Violation of Sections 1 and 8 of Article I of 
the Constitution of the United States, and the Commis- 
gion’s Order Thereunder Is Unlawful and Void and 
Should Be Set Aside. 


Any doubts as to the meaning of Section 4(e) must 
be resolved in favor of a constitutional construction, if it 
is at all possible to do so. United States v. CIO, 335 U.S. 
106, 120-121; American Power & Light Co. v. S.E.C., 329 
U.S. 90, 108. If, as it contends, the Commission has no 
bonding power with respect to increased industrial rate 
schedules then we submit Section 4(e) would be uncon- 
stitutional as it is applied to petitioners by the Commis- 
sion’s Order. 


A. Many industrial users are economically coerced to continue 


purchasing natural gas, at prices based upon Cities Serv- 
ice’s Revised Rate Schedules I-1 and L-2, and are deprived of 
their property by any unlawful rates therein which are not 
subjected to bond for refund.’® 


Asa result of the compensating retail industrial rate in- 
creases to “pass-along” to the industrial users such in- 
creased wholesale industrial gas costs,!® the consumer 
petitioners since June 23, 1959, have borne additional indus- 
trial gas costs of approximately $1,900,000 per year and will 
continue to do so until final order of the Commission after 


18we show in subpart B, infra, p. 35, that the “taking” is 
without the due process of law. 


19Brief mention should be made of Cities Service’s spiraling 
industrial rates. Before April, 1954, its Rate Schedules I-1 and I-2 
were respectively 9¢ and 10.5¢ per Mcf. Tariff filings in FPC 
dockets G-2410 and G-9468 increased these rates to 16.5¢ and 18¢ 
per Mcf after October, 1955; settlement by stipulation of the 
parties, approved May 25, 1956 reduced these rates to 13.5¢ and 
15¢, respectively (R.36). The present rate filing effective June 
23, 1959 increased these rates to 17.8¢ and 19.3¢ per Mcf (R. 13, 
15, 36). Hence, there has been almost a 100% increase in in- 
dustrial rates since 1954. 
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hearing which may be four years or more after the filing 
(R. 492). In such case the consumer petitioners will) have 
paid additional charges of approximately $7,600,000 |based 
upon the industrial rate increases reflected in Revised Rate 
Schedules I-1 and I-2 prior to any determination as to the 
reasonableness or lawfulness of such rates. Such additional 
charges during the four year delay may be increased sub- 
stantially should Cities Service in the interim file schedules 
further increasing its wholesale industrial gas rates, 

The Order expressly found that none of the new sched- 
ules were justified by the supporting data filed by Cities 
Service and that all the newly filed schedules might be 
unjust, unreasonable and unlawful (R. 461). The record 
of major pipeline cases before the Commission shows that 
seldom, if ever, when investigation is deemed necessary 
and ordered by the Commission, are revenue requests ac- 
cepted at anywhere near their face amount.” Recent 
Cities Service rate proceedings, Dockets G-2410 and G- 
9468, are an apt illustration. The tariff filings made in 
March, 1954 and September, 1955 contained requests for 
annual revenue increases (respectively of $12,589,072 and 
$3,963,000) totaling to $16,552,072." The stipulation for 
settlement approved by the Commission on May 25, |1956, 
was for an estimated $10,208,002 annual revenue increase”, 
about 61% of the annual revenue increase proposed. 

Assuming, simply by the way of illustration, that} one- 
third of the increase in rates as provided for in Revised 
Rate Schedules I-1 and I-2 is found to be excessive by final 
order effective four years after June 23, 1959, ithen 
based upon 1958 volumes purchased all of the) in- 
dustrial users will have paid during such four year 
period nearly $10,500,000 in additional charges because of 


20Survey of Commission Section 4 rate proceedings for the 
years 1954-1956, for which information is readily available, in- 
volving all the 49 suspension proceedings during these years 
Posing total annual revenue increases of $202,288,400, shows 
$343,850,228, was collected to the end of the refund periods. | The 
principal amount required to be refunded was $92,070,457, or 
over 26% of the total revenue collected prior to final order, in 
the 49 rate proceedings. 


"1Docket G-2410, Tr. Vol. 69, pp. 7868, 7871. 
227d., Tr. 7877. 
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the increased rates reflected in Revised Rate Schedules 
I-1 and I-2, of which approximately $3,500,000 would rep- 
resent excessive charges. As a result, the consumer peti- 
tioners herein will have paid more than $2,500,000 in excess 
charges which, in the absence of a bond or other under- 
taking to refund, will be retained by Cities Service as its 
property upon the ground that such charges were collected 
by it under Revised Rate Schedules I-1 and I-2 which were 
the filed and legally effective applicable rate schedules 
after June 23, 1959, and that such rates cannot be reduced 
retroactively even though the Commission by final order 
finds that such rates were excessive and not justified, and 
therefore, unlawful (R. 492). 

The deprivation of petitioners’ property resulting from 
any excessive charges in Revised Rate Schedules I-1 and 
I-2 is not remote or speculative: it has and is now taking 
place under the compensating increased retail industrial 
rates; it is certain based upon past experience with Cities 
Service and other natural gas companies with respect to 
newly filed increased rate schedules; and under the findings 


contained in the Order itself it is presumptively true with 
respect to Revised Rate Schedules I-1 and I-2. Such over- 
charges will continue indefinitely until final order in Docket 
No. G-18799.8 


As a practical matter, Gas Service and Cities Service’s 
other distributors must continue to purchase their gas sup- 
plies from Cities Service, there being no other source pres- 
ently available. Most industrial users who, in turn buy from 
them, do not have a free economic choice to buy or not to 
buy the natural gas used for their industrial fuel. Many 
became natural gas users at the solicitation of the gas in- 
dustry,?* and are economically committed to the use of 


23For review of the congestion of the Commission’s docket, 
and probable delay before final order, see footnote 6, supra. 


24We have mentioned, brief p. 33, supra, the Cities Service 
tariff filings in 1954 and 1955, FPC Dockets Nos. G-2410 and 
G-9468. Sheffield, KCP&L and other industrial users repre- 
sented herein by Midwest were intervenors in those proceedings 
(R. 565, 479-80, and 530). The testimony referred to in foot- 
notes 24 through 27, inclusive herein, was given in those dockets. 

Testimony of Cloud L. Cray, In the Matter of Cities Service 
Gas Co., FPC Docket G-2410, November 10, 1955, Tr. pp. 7388, 
7396; Testimony of M. G. Hardin, id., Tr. p. 7419. 
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natural gas, many of them having located in the Cities 
Service supply area because of the availability of natural 
gas at reasonable rates, offsetting regional disadvantages 
of distance from sources of material supply and principal 
markets and adverse freight rates.?5 

While the consumer petitioners are required to have 
stand-by fuel systems to meet the tariff requirements for 
purchasing under the large industrial rate schedules (R. 
13, 15, 26-27), as a matter of practical economics, the use 
of alternate fuels by most industrial users is a possibility 
only during short periods of curtailment. Many of the plants 
and facilities in the area affected are not designed for the 
Storage of coal or fuel oil in sufficient quantities to meet 
needs for prolonged periods. Also many industries affected 
practically cannot use other fuels because of the nature of 
their industrial processes. Some must use gas to maintain 
the even temperatures required; others must use gas! for 
cleanliness in food processing or because of ash or deposit 
resulting from use of any other fuel.2¢ Hence, in a very real 
Sense, industrial users “are the prisoners of the (gas)| in- 
dustry. That is, they cannot shift over to other fuels and 
still compete with their rival producers,’ 


B. The Commission's order Permitting Revised Rate Sched: 
I-1 and 1-2 to become effective without bond results in a irae 
of petitioners’ property without due Process of law in violation 
= the Fifth Amendment to the Constitution of the United 
tates. | 


| 
» Taking the consumer petitioners’ property i t justified 
required by the regulaire scheme of the Act a by administrative 
necessity. | 
Preliminarily, it is clear that the unconstitutional dep- 
rivation of property suffered by petitioners as a result 
| 


*>Testimony of Dr. L. L. Waters, id., Tr. Vol. 60, pp. 727 -5, 
7344; Testimony of Cloud L. Cray, id., Tr. Pp. 7380, 7390, 7402-4; 
Testimony of Glen Allen, id. Armour & Company, prep. test. 
pp. 2-4, 

26Testimony of Cloud L. Cray, id., Tr. 7387; Testimony | of 
Dr. L. L. Waters, id., Tr. p. 7282. 


"Testimony of Dr. L. L. Waters, id., November 10, 1955, Tr. 
Vol. 60, pp. 7274-5. 
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of the Commission’s refusal to bond Revised Rate Sched- 
ules I-1 and I-2 is not the necessary result of the regula- 
tory process in which inevitable losses during short periods 
of administrative investigation are offset by gains in other 
periods, so that the “taking”, if any, is de minimis and 
constitutionally justifiable in the circumstances. Cf. Hope 
Natural Gas Co. v. FPC, 196 F.2d 803, 808 (C.A. 4). Be- 
cause excessive rates may be paid by the petitioners, not 
for short periods but for the indefinite future, there is, of 
course, no possibility of future gains to petitioners to offset 
the millions of dollars which petitioners would lose. 


The losses by these petitioners cannot be dismissed as 
de minimis takings justified by regulatory necessities, in- 
deed they are most substantial. Since the very purpose of 
Section 4(e) is consumer protection against excessive gas 
rates (Supra, p. 22), the scheme of the Act or the Commis- 
sion’s administrative necessities cannot possibly justify an 
unconstitutional taking of petitioners’ property through the 
exaction of unreasonable and hence unlawful wholesale 
industrial rates. Since the “taking” of property which 
results from the Commission’s failure to exercise its bond- 
ing power under Section 4(e) not only bears no reason- 
able relationship to any public purpose, but is actually 
contrary to the purpose of the Act, it cannot be justified 
under the due process of law clause of the Fifth Amend- 
ment. Nebbia v. New York, 291 U.S. 502, 525, 539. 

It follows that the operation of Section 4(e) as the 
Commission interprets it—in taking petitioners’ property 
and giving it to Cities Service without a semblance of 
legal process—cannot be justified as a normal incident 
of administrative regulation. 


2. Petitioners are deprived of property without due process of law, 
jf the Commission has no bonding power with respect to Revised 
Rate Schedules I-1 and I-2. 


Historically, the power of a seller in a regulated in- 
dustry to establish prices unilaterally, i. e., without the 
consent of the buyer, has been sustained against 
due process objections only when the prices so established 
have been approved by the public regulatory authority 
retroactively, or when put in effect prospectively after 
investigation and approval. Then the purchasers’ interest 
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and any constitutional objections can be subordinated to 
the duty of the public regulatory authorities to protect 
the public as a whole, as well as the public interest in 
permitting the regulated business to earn revenues suf- 
ficient so that its public service will not be impaired. 
Midland Realty Corp. v. Kansas City Power and Light Co., 
300 U.S. 109, United Gas Pipe Line Company v. Memphis 
Light, Gas & Water Division, 358 U.S. 103. 

However, the Commission’s Order permits Cities Serv- 
ice to establish unilaterally its own wholesale industrial 
gas rates prior to Commission approval of such rates and 
contrary to specific Commission findings that such rates 
may be unjust and unreasonable and, therefore, unlaw- 
ful, so that hearings are required in the public interest. 
This is done, too, in utter disregard of the fact that Cities 
Service has not satisfied the burden of proof placed upon 
it by Section 4(e) to prove the reasonableness of its rates. 


When, as in this case, the Commission refuses to re- 
quire a bond with respect to non-suspendible rate sched- 
ules, and thus does not give any protection against un- 
reasonable rates set unilaterally by the seller for a sub- 
stantial future period, then petitioners can complain of a 
taking of their property without due process of law. Smith 
v. Illinois Bell Telephone Co., 270 U.S. 587; see also Ala- 
bama Public Service Commission v. Southern Ry., 341 U.S. 
363, 365; Pollak v. P.U.C. of D. of C., 93 U.S. App. D.C. 297, 
191 F.2d 450, 456-9. | 


In the Illinois Bell Telephone case, where the utility 
had filed new increased schedules but the State Commis- 
sion “though often requested by the company to do so” 
had failed to hold hearings on the new schedules or allow 
them to become effective, the utility sought a mandatory 
injunction upon the ground that the then presently ef- 
fective schedules were confiscatory and the regulatory 
delay preventing the new schedules from being effective 
resulted in an unconstitutional taking of the utility’s prop- 
erty. The Supreme Court stated (270 U.S. at 591): 


[The Commission’s] conduct evinces an entire 
lack of that acute appreciation of justice which should 
characterize a tribunal charged with the delicate and 
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important duty of regulating the rates of a public 
utility with fairness to its patrons, but with a hand 
quick to preserve it from confiscation. Property may 
be as effectively taken by long-continued and un- 
reasonable delay in putting an end to confiscatory 
rates as by an express affirmance of them: and where. 
in that respect, such a state of facts is disclosed as we 
have here, the injured public service company is not 
required indefinitely to await a decision of the rate- 
making tribunal before applying to a federal court 
for equitable relief [Emphasis supplied]. 


When petitioners may have to wait for years to obtain 
justice, it is clearly unlawful for the Commission to pre- 
clude their ever getting the benefit of a rate reduction 
order, except on a prospective basis many years hence. 


The Commission’s interpretation of Section 4(e) also 
denies petitioners any hearing whatsoever on the lawful- 
ness of the rates and charges collected by Cities Service 
from June 23, 1959, to the date of the Commission’s final 
order, whenever that may be. Yet the right to a fair hearing 
either before the rates become effective, or if after the 
rates became collectible then retroactively effective to the 
issuance date of the Order, is a fundamental requisite of 
due process of law. Morgan v. United States, 304 U.S. 1, 14, 
58 S. Ct. 773, 775 (1938), 298 U.S. 468, 479, 56 S. Ct. 906, 911 
(1936); Ohio Bell Telephone Co. v. Commission, 301 U.S. 
292, 304, 57 S. Ct. 724, 730 (1937); Interstate Commerce 
Commission v. Louisville & Nashville Rd. Co., 227 US. 
88, 33 S. Ct. 185, 186 (1912). In the Morgan case, the Sec- 
retary of Agriculture was empowered by statute to fix 
“just and reasonable rates” for market agencies of stock 
yards. In holding that under the due process clause of the 
Fifth Amendment the Secretary could not lawfully fix 
such rates without a hearing, the Supreme Court stated 
(304 U.S. Le. 14, 58 S. Ct. Lc. 775): 


The first question goes to the very foundation of 
the action of administrative agencies intrusted by the 
Congress with broad control over activities which in 
their detail cannot be dealt with directly by the Legis- 
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lature. The vast expansion of this field of administra- 
tive regulation in response to the pressure of social 
needs is made possible under our system by adherence 
to the basic principles that the Legislature shall appro- 
priately determine the standards of samuniste aye 
action and that in administrative proceedings of quasi- 
judicial nature the liberty and property of the citizens 
shall be protected by the rudimentary requirenionts 
of fair play. These demand “a fair and open hearing”, 
—essential alike to the legal validity of the admin- 
istrative regulation and to the maintenance of public 
confidence in the value and soundness of this ‘im- 
portant governmental process. Such a hearing |has 
been described as an “inexorable safeguard” * * * 


Thus, petitioners are plainly entitled to a hearing on 
the lawfulness of the increased rates, and if this is dur- 
rently precluded because of the Commission’s congested 
docket, then they must be protected by a refund provi- 
sion. Otherwise they never have an effective hearing and 
are denied due process of law.2 

The Act was designed to give price protection to the 
ultimate gas user, but, as here applied by the Commission, 
the industrial user is wholly at the mercy of the natural 
gas pipeline company. Under Section 4, as interpreted in 
the Memphis case, supra, p. 14, the pipeline may file what- 
ever rate schedule it chooses without the consent of the 
distributor, much less of the ultimate industrial user. Thus 
the price can be determined by the pipeline unfettered 
except by the provisions of Section 4(e) authorizing in- 
vestigation, suspension, and provision for refund of charges 
deemed contrary to the public interest. Thus, both the 


*8Further, the Commission’s interpretation of Section 4(e) 
may deprive petitioners of effective judicial review of the rates 
in effect prior to the Commission’s decision thereon after hear- 
ings. Since right of review is also a fundamental requirement) of 
due process, the result is petitioners may be deprived of their 
property wthout due process of law. Ohio Valley Water Co.| v. 
Ben Avon Borough, 253 U.S. 287, 389, 40 S. Ct. 527, 528 (1920); 
Wadley Southern R. Co. v. Georgia, 235 U.S. 651, 35 S. Ct. 214 
217 (1914); Oklahoma Operating Co. v. Love, 252 U.S. 331, 335 
40 S. Ct. 338, 339-40 (1920). 
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distributor and the ultimate industrial user are necessarily 
relying on the Commission for price protection. If the 
Commission does not act responsibly to protect the ulti- 
mate user, but as here abdicates its duty, the industrial 
user is in a far worse condition than if the gas industry 
were unregulated. He, being a captive gas user one step 
removed from the regulated pipeline, cannot even bargain 
as to price. His only choice is to pay the “filed tariff” 
price, irrespective of its lawfulness. 


3 If Revised Schedules I-1 and I-2 cannot be bonded, petitioners 
will suffer unlawful, Baers Sacre ese contrary to the Fifth 
Amendment to the Constitution of the United States. 

The Commission’s interpretation of Section 4(e) results 
in obvious extreme inequality of treatment between in- 
dustrial and other classes of natural gas users. Until is- 
suance of the Commission’s final order industrial consumers 
will have to pay retail rates based upon Revised Rate Sched- 
ules I-1 and I-2 even if such charges are subsequently found 
to be unreasonable and unlawful—without any provision for 
refund, while the other classes of customers will be pro- 
tected by the undertaking to refund filed by Cities Service 
as required by the Commission upon permitting all of 
Cities Service’s other rate schedules to become effective 
at the end of the suspension period. Such rank discrimi- 
nation, over perhaps a five year period, is so severe and 
lacking in any possible justification as to constitute denial 
of equal protection and therefore of due process of law 
under the Fifth Amendment. 


This discrimination is squarely contrary to Section 
4(b) of the Act, since it results in an “undue prejudice or 
disadvantage” and an “unreasonable difference in rates 
* * * or in any other respect * * * as between classes of 
service”. There is, regarding refunds, no permissible basis 
of classification and difference in treatment, between in- 
dustrial and other types of consumers, since such con- 
sumers—no less than other gas users—need rate protection. 
Discrimination so injurious and extreme and so unjus- 
tifiable is a denial of equal protection of the laws amounting 
to violation of due process of law. In Bolling v. Sharpe, 
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347 U.S. 497, 499, 74 S. Ct. 693, 694 (1953),” the Court 
stated: | 


“But the concepts of equal protection and due Bre 
ess, both stemming from our American ideal of fair- 
ness, are not mutually exclusive. The ‘equal protec- 
tion of the laws’ is the more explicit safeguard of pro- 
hibited unfairness than ‘due process of law’, and, there- 
fore, we do not imply that the two are always inter- 
changeable phrases. But, as this Court has recognized, 
discrimination may be so unjustifiable as to be viola- 
tive of due process.” (Emphasis added). 


Additionally, the Commission has recognized that under 
the statutory scheme of regulation set forth in the Act, cer- 
tain natural-gas companies need not be permitted to! re- 
tain unreasonable increases in revenues derived from sales 
for resale for ultimate industrial use. This is reflected in 
the Commission’s practice of subjecting to a bond or other 
provision for refund new schedules which actually increase 
the wholesale cost of gas which in fact is ultimately used 
for industrial purposes when the new schedules either do 
not specify that the sales are “for resale for industrial use 
only” or where such industrial schedules are not complete 
schedules in and of themselves. State Corporation Comm. 
of Kansas v. FPC, 206 F.2d 690, 698-702 (C.A. 8), cert. 
den. 346 U.S. 922, 74 S. Ct. 307. In such instances the 
Commission has found that the natural-gas company makes 
no “sales of natural gas for resale for industrial use only,” 
has suspended all the newly filed schedules including those 
which actually effect an increase in the wholesale cost! of 
gas ultimately used for industrial purposes, and after hear- 
ing has required refunds to be made including refunds 
based upon volumes of gas sold to distributors and used 
ultimately for industrial purposes. Northern Natural Gas 


29See also United States v. Adair, 152 Fed. 737, 762 (D.C. Ky. 
1907), rev. o.g., 208 U.S. 161, 28 S. Ct. 277 (1908); Truaz| v. 
Corrigan, 257 U.S. 312, 42 S, Ct. 124, 129 (1921); United States 
v. Yount, 267 Fed. 861, 863-4 (D.C. Pa. 1920); Hamilton National 
Bank of Washington v. D. C., 85 U.S. App. D.C. 109, 176 F.24 624, 
629; Antieau, “Equal Protection Outside the Clause”, 40 Calif./L, 
Rev. 362. 
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Co. v. FPC, 254 F.2d 466 (C.A. 8). This practice is a clear 
recognition by the Commission that there is no requirement 
in the Act that a natural-gas company be permitted to re- 
tain an unreasonable increase in its revenues collected by 
it pending hearing and derived from the sale of gas which 
in fact is ultimately resold for industrial use. Thus, a dis- 
tinction virtually ensuring discriminations is made between 
such situations and those where (as in Cities Service’s fil- 
ing) wholesale industrial gas is sold under “end-use” type 
rate schedules separately applicable to sales “for resale for 
industrial use only” within the language of the Proviso of 
Section 4(e). 

The “taking of property” which results from the Com- 
mission’s failure to exercise the bonding power in respect 
to Revised Rate Schedules I-1 and I-2 bears no relation- 
ship to any public purpose or administrative necessity and 
is in fact contrary to the primary purpose of the Act. There- 
fore, unless Revised Rate Schedules I-1 and I-2 are placed 
under bond for refund, Section 4(e) of the Act, as applied 
by the Order to the petitioners, is unconstitutional. 


C. The Commission's interpretation of Section 4(e) results in an 
unlawful delegation of legislative authority to Citles Service 
in violation of Article I, Sections 1 and 8, of the Constitution 
of the United States. 


If the Commission’s interpretation of Section 4(e) is 
correct, it follows that the rate fixing power granted the 
Commission has further been unconstitutionally delegated 
to the natural gas companies themselves without standards 
or restrictions controlling the exercise of such price fixing 
authority. 

Article I, Sections 1 and 8 of the Constitution of the 
United States, provides that the legislative power shall be 
vested in Congress, and the law is well-established that 
Congress cannot give to any person or group of persons 
the unrestricted right to make laws. Admittedly, Congress 
can properly create commissions or designate members of 
the executive branch of the Government to make rules and 
regulations for the carrying out of Congressional policy, 
provided Congress establishes sufficient and fair standards 
to guide the designated regulatory authority. However, a 
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grant by Congress of an unrestricted regulatory power is 
an unconstitutional delegation of legislative power. A. L, A. 
Schecter Poultry Corp. v. United States, 295 U.S. 495 (1935) ; 
Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). Such 
a grant is more strongly condemned when it is made to a 
private, as distinguished from a public person or body. 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 399. 

As a result of the Commission’s interpretation of Bec- 
tion 4(e) of the Act, the Pipeline company is given a com- 
plete power to control the price of its commodity. More- 
over, it is given this power without any legislative stand- 
ards. In fact, its authority even exceeds that of the Commis- 
sion, since even the Commission can apply the standards 
of the Natural Gas Act only after investigation and hear- 
ing and upon finding of the essential facts (which has not 
been done) and since even the Section 4(a) standard that 
“all rates and charges * * * shall be just and reasonable 
* * *” is not controlling upon the pipeline company in fix- 
ing such rates before the date of final Commission Order.®° 

The result is a pure delegation of completely unre- 
stricted legislative price fixing power to an “interested” 
private company, the very company whose rates in theory 
are under regulation in the public interest. It would |be 
difficult to imagine a more clear-cut case of an invalid 
and unlawful delegation. 

The limits of a constitutional delegation of power over 
price were probably reached in Yakus v. United States, 
321 US. 414, holding constitutional wartime legislation 
delegating maximum price fixing power to a government 
official, the OPA Administrator. The delegation was sus- 
tained, inter alia, (1) because it could find support in the 
broad Constitutional War Powers; and (2) because elabo- 
rate standards were prescribed to guide the Administrator 
in setting “fair and equitable” Maximum prices (321 U.S. 
at 423-427). Here, in contrast the delegation (1) is to a 
absolute and unrestricted prices; (2) is to an “interested”: 


30As we have pointed out, supra, p. 21, even this limitation 
is only temporary, for should the Pipeline choose, it can file new 
and higher rates at any time, thus negating the Commission’s 
regulatory determination. 
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private person; and (3) is wholly without standards of any 
kind, since the pipeline company is not bound by the “just 
and reasonable” standard of the Natural Gas Act, unless the 
Commission enforces that standard, which it can do only 
prospectively and after completion of its hearings. As the 
Supreme Court noted in Yakus (321 US. at 424), it was ex- 
actly these infirmities which condemned the delegation 
of unrestricted “code” authority to private persons in 
Schecter Poultry, supra: 


(The NIRA] provided no standards to which those 
codes were to conform. The function of formulating 
the codes was delegated, not to a public official re- 
sponsible to Congress or the Executive, but to private 
individuals engaged in the industries to be regulated. 
Compare Sunshine Anthracite Coal Co. v. Adkins, 
supra (310 U.S. 399, 84 L. Ed. 1274, 60 S. Ct. 907). 


Further, as the Supreme Court stated in Panama Re- 
fining, supra, holding a statute unconstitutional which 
delegated to the President unrestricted power to punish 


oil producers who exceeded quotas set by the President: 


* * * [It] establishes no criteria to govern the 
President’s course. It does not require any finding by 
the President as a condition of his action. The Con- 
gress * * * thus declares no policy * * * So far as this 
section is concerned, it gives to the President an un- 
limited authority to determine the policy * * * (293 
U.S. at p. 415). 


* * * 


The Congress left the matter to the President with- 
out standard or rule, to be dealt with as he pleased 
(293 U.S. at p. 418). 


If unrestricted legislative power cannot be delegated to 
the President, a fortiori, it cannot be delegated to a private, 
interested person. Yet this is the result of the Commis- 
sion’s construction of Section 4(e). 

The Commission’s interpretation of Section 4(e) 
makes that provision constitutionally invalid for the fur- 
ther reason that it permits natural-gas companies, as a 
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practical matter, to fix the minimum price at which | their 
distribution company customers may resell gas to industrial 
users. Retail price-fixing arises from the fact that the rates 
of natural-gas companies establish, without the consent or 
concurrence of the distributors or the industrial consumers, 
the “minimum” prices for retail industrial gas. 


Co., 
Oo. Vv. 
P.2d 


a 
0. 


price-fixing by providing that if 
one retailer agreed not to resell the product of a manufac- 
turer at less than a set price, then all other retailers in 
that state who had knowledge of the price were bound 
not to sell the manufacturer’s product at less than| the 
contract price. The laws have widely been eee 
because of their lack of standards and the interested char- 
acter of the private seller to which the price fixing power 
was delegated. As the Kansas Supreme Court stated in 
Quality Oil Co. v. E. I. duPont de Nemours & Co., supra: 


The fixing of minimum prices is the exercise of 
legislative power since it prescribes a rule governing 
conduct for the future which is binding upon those 
who do not consent. A trade-mark owner is thus jem- 
powered to determine whether the provisions of the 
law, i. e., the nonsigner clause, shall be placed jinto 
operation, and, if placed into operation, to what com- 
modities it shall apply and what minimum prices it 
shall make binding on nonsigning parties, and is also 
empowered to amend or alter the operation of |the 
law by changing minimum prices, by eliminating or 
adding commodities and fixing minimum prices | for 
those added. In short, the trade-mark owner is privi- 
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leged to place the law into effect and to amend or 
alter it at his whim or caprice * * * This is “delegation 
running riot,” quoting Mr. Justice Cardozo’s descrip- 
tion of the N.R.A. codes in a concurring opinion in 
Schecter Poultry Corp. v. United States, 295 US. 495 
* * * (322 P.2d at p. 737). 


“Fair trade” price-fixing is analogous to the pipeline 
company’s pricing power resulting from the Commission’s 
interpretation of Section 4(e), in that once the pipeline 
company has unilaterally determined a price at which it 
desires to sell industrial gas, then all distributors to whom it 
sells are forced to resell at no less than the minimum 
price determined by the natural gas company. Admittedly, 
this arises from two factors not spelled out in the Act, 
namely, (i) that the distribution companies are prohibited 
from selling at a loss by state laws requiring that the 
resale price be “just and reasonable”, e. g. Gen. Stat. of 
Kans. Anno., §66-107; Mo. R.S. (1949) § 393.130, and (ii) 
that the Commission’s crowded docket and the delays in 
rate regulation make it impossible for the Commission to 
control the pipeline determined price by orders which are 
effective except prospectively, and then only so long as the 
pipeline chooses not to file new higher rates. It must be 
presumed that Congress was aware that the effect of reg- 
ulation of wholesale rates would be to fix minimum resale 
prices for natural gas, and that this power would have to be 
controlled by the Commission to avoid gross injustice, as 
well as to prevent an unlawful delegation. United States v. 
Champlin Refining Co., 341 U.S. 290 (1951); Prudential In- 
surance Co. v. Benjamin, 328 U.S. 408 (1946). 

Hence, if Section 4(e) is to be constitutionally valid, 
the Commission, not the pipeline company, must be the 
ultimate determinant of the reasonableness of wholesale 
industrial gas rates. If the Commission does not have this 
power—and it does not unless it can order refunds—then 
the power goes by default to the pipeline seller. But, since 
such power is at root legislative, the private seller can 
exercise it—if at all—only pursuant to adequate standards 
and safeguards. Since there are no such standards here 
to control the pipeline’s industrial rate schedules now in 
effect and being collected without any provision for re- 
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fund, it follows that Section 4(e) either grants the Com- 
mission bonding power over wholesale industrial gas rates, 
or else it is unconstitutional. 


I. 


The Commission's Order Is Erroneous and Unlewtul and 


Should Be Set Aside and Modified Because the Commis! 
sion. Having the Power to Require a Bond, Abused Its 


Discretion in Failing to Require a Bond upon Revised Rate 
Schedules I-1 and I-2 Being Made Effective. 


Petitioners do not dispute any of the facts found by |the 
Commission either in the Order (R. 460-462) or in |the 
Commission’s order denying their application for rehearing 
(R. 588-589). It is therefore, petitioners’ contention that 
the Order is based on a mistake of law as to the extent of 
the Commission’s bonding power under Section 4(e); or 
that it involves an unconstitutional application of |the 
Commission’s bonding power under that section. As a 
result of either such error of law petitioners have been 
seriously and adversely prejudiced and, therefore, the Order 
should be set aside and so modified by this Court. | 

The Order under review purports to establish the |in- 
creased rates in Revised Rate Schedules I-1 and 1-2 as the 
filed and legally effective rates governing wholesale |in- 
dustrial gas deliveries by Cities Service on and after June 
23, 1959, until such rates are changed by final order! of 
the Commission after completion of the hearing thereon 
(R. 585, 593-594). To that extent the Order of the Com- 
mission is final for the purposes of judicial review. Citi ry 
Service Gas Co. v. FPC, 255 F.2d 860 (C.A. 10); Phillips 
Petroleum Co. v. FPC, 227 F.2d 470 (C.A. 10); United Gas 
Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332, 
76 S.Ct. 373. However, petitioners having timely filed 
with the Commission an application for rehearing pursu- 
ant to Section 19(a) of the Act, challenging the validity 
and reasonableness of the Order upon the grounds that 
it was based upon a mistake of law and in violation lof 
constitutional prohibitions, the Order is subject to review 
under Section 19(b) of the Act and to modification by this 
Court ab initio. ICC v. Union Pac. Ry. Co., supra. United 
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States and ICC v. Louisiana & P. Ry. Co., (The Tap Line 
cases), 234 U.S. 1, 34 S. Ct. 742; ICC v. Clyde Steamship 
Co., 181 U.S. 29, 21 S.Ct. 512." 

Assuming the Commission had not misinterpreted the 
extent of its statutory bonding power but rather had, sim- 
ply in the exercise of its discretion, refused to require 
Cities Service to furnish a bond pertaining to Revised 
Rate Schedules I-1 and I-2, the Order would nonetheless 
be invalid as an abuse of discretion in view of the Com- 
mission’s finding that those schedules had not been shown 
to be justified and might be unjust, unreasonable, unduly 
discriminatory or preferential, or otherwise unlawful. Hav- 
ing found that all the newly-filed rate schedules might be 
invalid, the Commission could not in a lawful exercise 
of its discretion, require a bond of only part of the sched- 
ules since to do so would virtually ensure the discrimina- 
tion among classes of customers forbidden by Section 4(b) 
of the Act. 

The Commission, therefore, not only had a bonding 
power with respect to Revised Rate Schedules I-1 and 1-2, 


but in view of its own express findings of fact it also had 
a duty, as a matter of law, to exercise such bonding power 
upon permitting such schedules to be made effective, and 
erred in failing to do so. United States v. Louisiana & P. 
Ry. Co. et al., supra, 34 S. Ct. 741, Le. 748. 


31In its Brief in response to petitioners’ Motion for Stay (p. 8). 
the Commission stated “* * * the Court would by the same token 
have the power to set aside the Commission’s June 19, 1959, 
Order at the end of these review proceedings * * * Moreover, 
petitioners do not question this Court’s power to set aside the 
Order of June 19, 1959, or the Commission’s power to thereafter 
issue an order retroactively effective June 23, 1959, conditioning 
the effectiveness of Cities Service’s industrial rates on the filing 
of a bond or wndertaking insuring refund for those portions 
of the rates that may later be determined unjustified * * *” 

Upon oral argument on the Motion for Stay, counsel for the 
Commission acknowledged this Court’s power, assuming the cor- 
rectness of petitioners’ contentions, to modify the June 19, 1959, 
Order ab initio as to make provision for refund. 
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CONCLUSION 


It is respectfully submitted that the relief prayed for 
in the Petition for Review should be granted in full and 
that the Court should enter its judgment setting aside/ana 
modifying the Commission’s Order of June 19, 1959, and 
particularly paragraph (C) thereof, and that the Com- 
mission should be directed to require that Revised Rate 
Schedules I-I and I-2, be permitted to become effective as 
of June 23, 1959, only upon the condition that Cities Serv- 
ice file with the Commission a bond or other und ing 
complying with the Natural Gas Act and effective from 
and after June 23, 1959, to refund with interest that por- 
tion of the amounts collected by Cities Service under Re- 
vised Rate Schedules I-1 and I-2 as the Commission may 
find, after hearings in Docket G-18,799, to be excessive jand 
not justified and hence unlawful. 


Respectfully submitted, 


Jerry T. Duccan 
General Counsel for The 
Gas Service Company 
IRVIN FANE 
ARTHUR J. DOYLE 
LOWELL L. SMITHSON 


Attorneys for Kansas City 
Power & Light Company 


RicwarD S. RiGHTER 
Rosert D. Youte 
Attorneys for Sheffield Steel, 
Division, Armco Steel Cor- 
poration and Midwest In- 
dustrial & Commercial Gas 
Users Association 
J. Davy Mann, JR. 
WILLIAM W. Ross 
Wrttram J. Currin, | 
Morcan, Lewis & Bockrovs, | 


Of Counsel for Petitioners 
March 21, 1960. 


APPENDIX A 


Article I of the Constitution of the United States, in- 
sofar as here pertinent, provides: 


Section 1. All legislative Powers herein granted 
shall be vested in a Congress of the United States, 
which shall consist of a Senate and House of Represent- 
atives. 


*. * 


Section 8. The Congress shall have Power * * * 
To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and 
all other Powers vested by this Constitution in the 
Government of the United States, or in any Depart- 
ment or Officer thereof. 


The Fifth Amendment to the Constitution of the 
United States, insofar as here pertinent, provides: 


No person shall * * * be deprived of life, liberty, 
or property, without due process of law; nor shall 
private property be taken for public use, without just 
compensation. 


The Natural Gas Act of 1938, 52 Stat. 821, as amended, 
15 U.S.C. 717, et seq., provides, in pertinent part, as fol- 
lows: 


NECESSITY FOR REGULATION OF NATURAL-GAS COMPANIES 


SecrTron 1. (a) As disclosed in reports of the Fed- 
eral Trade Commission made pursuant to Senate 
Resolution 83 (Seventieth Congress, first session) and 
other reports made pursuant to the authority of Con- 
gress, it is hereby declared that the business of trans- 
porting and selling natural gas for ultimate distribu- 
tion to the public is affected with a public interest, and 
that Federal regulation in matters relating to the trans- 
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| 
portation of natural gas and the sale thereof in inter- 
State and foreign commerce is necessary in the public 
interest. 


(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate epee ke to 
the sale in interstate commerce of natural gas for re- 
Sale for ultimate public consumption for domestic, com- 
mercial, industrial, or any other use, and to natural- 
gas companies engaged in such transportation or sale, 
but shall not apply to any other transportation or sale 
of natural gas or to the local distribution of na gas 
or to the facilities used for such distribution or to the 
production or gathering of natural gas. 


| 
RATES AND CHARGES; SCHEDULES; SUSPENSION OF NEW 
RATES 


Sec. 4. (a) All rates and charges made, demanded, 
or received by any natural-gas company for or in con- 
nection with the transportation or sale of natural gas 
Subject to the jurisdiction of the Commission, and all 
rules and regulations affecting or pertaining to such 
rates or charges, shall be just and reasonable, and any 
such rate or charge that is not just and reasonable is 
hereby declared to be unlawful. 


(b) No natural-gas company shall, with respect 
to any transportation or sale of natural gas subject to 
the jurisdiction of the Commission, (1) make or grant 
any undue preference or advantage to any person or 
subject any person to any undue prejudice or disad- 
vantage, or (2) maintain any unreasonable difference 
in rates, charges, service, facilities, or in any other re- 
spect, either as between localities or as between classes 
of service. 


(c) Under such rules and regulations as the Com- 
mission may prescribe, every natural-gas co any 
shall file with the Commission, within such time (not 
less than sixty days from the date this act takes ect) 
and in such form as the Commission may designate, 
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and shall keep open in convenient form and place for 
public inspection, schedules showing all rates and 
charges for any transportation or sale subject to the 
jurisdiction of the Commission, and the classifications, 
practices, and regulations affecting such rates and 
charges, together with all contracts which in any man- 
ner affect or relate to such rates, charges, classifica- 
tions, and services. 


(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 
any rule, regulation, or contract relating thereto, ex- 
cept after thirty days’ notice to the Commission and to 
the public. Such notice shall be given by filing with 
the Commission and keeping open for public inspection 
new schedules stating plainly the change or changes 
to be made in the schedule or schedules then in force 
and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may 
allow changes to take effect without requiring the 
thirty days’ notice herein provided for by an order 
specifying the changes so to be made and the time 
when they shall take effect and the manner in which 
they shall be filed and published. 


(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon com- 
plaint of any State, municipality, or State commission, 
or upon its own initiative without complaint, at once, 
and if it so orders, without answer or formal pleading 
by the natural-gas company, but upon reasonable 
notice, to enter upon a hearing concerning the lawful- 
ness of such rate, charge, classification, or service; 
and, pending such hearing and the decision thereon, 
the Commission, upon filing with such schedules and 
delivering to the natural-gas company affected there- 
by a statement in writing of its reasons for such sus- 
pension, may suspend the operation of such schedule 
and defer the use of such rate, charge, classification, 
or service, but not for a longer period than five months 
beyond the time when it would otherwise go into ef- 
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feel pomoat That the Commission shall not) have 
authority to suspend the rate, charge, classification, or 
service for the sale of natural gas for resale for indus- 
trial use only; And after full hearings, either completed 
before or after the rate, charge, classification, or|serv- 
ice goes into effect, the Commission may make! such 
orders with reference thereto as would be proper in a 
proceeding initiated after it had become effective. I 
the proceeding has not been concluded and an order 
made at the expiration of the suspension period, on 
motion of the natural-gas company making the filing, 
the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, 
by order, require the natural-gas company to furnish a 
bond, to be approved by the Commission, to refund any 
amounts ordered by the Commission, to keep accurate 
accounts in detail of all amounts received by reason of 
such increase, specifying by whom and in whose behalf 
such amounts were paid, and, upon completion of the 
hearing and decision, to order such natural-gas com- 
pany to refund, with interest, the portion of such in- 
creased rates or charges by its decision found not justi- 
fied. At any hearing involving a rate or charge sdught 
to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall 
be upon the natural-gas company, and the Commission 
shall give to the hearing and decision of such questions 
preference over other questions pending before it and 
decide the same as speedily as possible. [52 Stat. 822 
(1938); 15 U.S. C. § 717c]. | 


REHEARING; COURT REVIEW OF ORDERS 


Sec. 19 (a) Any person, State, municipality, or 
State commission aggrieved by an order issued by the 
Commission in a proceeding under this act to which 
such person, State, municipality, or State commission 
is a party may apply for a rehearing within thirty 
days after the issuance of such order. The application 
for rehearing shall set forth specifically the ground or 
grounds upon which such application is based. pon 
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such application the Commission shall have power to 
grant or deny rehearing or to abrogate or modify its 
order without further hearing. Unless the Commis- 
sion acts upon the application for rehearing within 
thirty days after it is filed, such application may be 
deemed to have been denied. No proceeding to review 
any order of the Commission shall be brought by any 
person unless such person shall have made applica- 
tion to the Commission for a rehearing thereon. Until 
the record in a proceeding shall have been filed in a 
court of appeals, as provided in subsection (b), the 
Commission may at any time, upon reasonable notice 
and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any finding or order 
made or issued by it under the provisions of this Act. 


(b) Any party to a proceeding under this act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order in 
the circuit court of appeals of the United States* for 
any circuit wherein the natural-gas company to which 


the order relates is located or has its principal place 
of business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court, 
within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such peti- 
tion shall forthwith be transmitted by the clerk of the 
court to any member of the Commission and there- 
upon the Commission shall file with the court the 
record upon which the order complained of was en- 
tered, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such petition such 
court shall have jurisdiction, which upon the filing of 
the record with it shall be exclusive, to affirm, modify, 
or set aside such order in whole or in part. 

No objection to the order of the Commission shal] 
be considered by the court unless such objection shal 


*Circuit Court of Appeals of the United States was, re- 
designated as “United States Court of Appeals” by Act of June 
25, 1948, 62 Stat. 870. 
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| 
have been urged before the Commission in the appli- 
cation for rehearing unless there is reasonable ground 
for failure so to do. The finding of the Commission 
as to the facts, if supported by substantial evidence, 
shall be conclusive. If any party shall apply to the 
court for leave to adduce additional evidence, and 
shall show to the Satisfaction of the court that such 
additional evidence is material and that there were 
reasonable grounds for failure to adduce such evi- 
dence in the proceedings before the Commission, the 
court may order such additional evidence to be taken 
before the Commission and to be adduced upon the 
hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The ion 
mission may modify its findings as to the facts ry 


reason of the additional evidence so taken, and | it 
shall file with the court such modified or new find- 
ings, which if supported by substantial evidence, shall 
be conclusive, and its recommendation, if any, for the 
modification or setting aside of the original order. The 


judgment and decree of the court, affirming, modify- 
ing, or setting aside, in whole or in part, any such 
order of the Commission, shall be final, subject to 
review by the Supreme Court of the United States 
upon certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U.S.C., 
title 28, secs. 346 and 347). 


The Interstate Commerce Act (44 Stat. 1447, 49 U.S.C. 
15 (7) ), insofar as here pertinent, provides: 


Section 15. 


(7) Whenever there shall be filed with the Com- 
mission any schedule stating a new individual or join 
rate, fare, or charge, or any new individual or joint 
classification, or any new individual or joint regula- 
tion or practice affecting any rate, fare, or charge, th 
Commission shall have, and it is hereby given, author; 
ity, either upon complaint or upon its own initiative 
without complaint, at once, and if it so orders Meee 
answer or other formal pleading by the intereste. 
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carrier or carriers, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of 
such rate, fare, charge, classification, regulation, or 
practice; and pending such hearing and the decision 
thereon the Commission, upon filing with such sched- 
ule and delivering to the carrier or carriers affected 
thereby a statement in writing of its reasons for such 
suspension, may from time to time suspend the oper- 
ation of such schedule and defer the use of such rate, 
fare, charge, classification, regulation, or practice, but 
not for a longer period than seven months beyond 
the time when it would otherwise go into effect; and 
after full hearing, whether completed before or after 
the rate, fare, charge, classification, regulation, or 
practice goes into effect, the Commission may make 
such order with reference thereto as would be proper 
in a proceeding initiated after it had become effec- 
tive. If the proceeding has not been concluded and 
an order made within the period of suspension, the 
proposed change of rate, fare, charge, classification, 
regulation, or practice shall go into effect at the end 
of such period; but in case of a proposed increased 
rate or charge for or in respect to the transportation 
of property, the Commission may by order require 
the interested carrier or carriers to keep accurate ac- 
count in detail of all amounts received by reason of 
such increase, specifying by whom and in whose 
behalf such amounts are paid, and upon completion 
of the hearing and decision may by further order 
require the interested carrier or carriers to refund, 
with interest, to the persons in whose behalf such 
amounts were paid, such portion of such increased 
rates or charges as by its decision shall be found not 
justified. At any hearing involving a change in a rate, 
fare, charge, or classification, or in a rule, regulation, 
or practice, after the date this amendatory provision 
takes effect, the burden of proof shall be upon the 
carrier to show that the proposed changed rate, fare, 
charge, classification, rule, regulation, or practice is 
just and reasonable, and the Commission shall give 
to the hearing and decision of such questions prefer- 
ence over all other questions pending before it and 
decide the same as speedly as possible. 


APPENDIX B 
| 


Legislative history of Proviso, Section 4(e) of ‘the 
Natural Gas Act. 


81 Cong. Rec. House 6727-6728: 


Mr.LEA. Mr. Chairman, I offer an amendment, which 
I send to the Clerk’s desk. 


The Clerk read as follows: 


Amendment offered by Mr. Lea: Page 6, line 18, 
insert, after the word “effect”, the following: “Pro- 
vided, That the Commission shall not have authority 
to suspend the rate, charge, classification, or service 
for the sale of natural gas for resale for industrial 
use only.” | 


Mr. LEA. Mr. Chairman, this amendment has been 
approved by the committee and also by the Federal Power 
Commission. The effect of it is to prevent suspension [in 
cases of industrial use where there are short-term contracts 
for the supply of gas for industrial use only. 

Mr. POAGE. Will the gentleman yield? 

Mr. LEA. I yield to the gentleman from Texas. 

Mr. POAGE. I am wondering in that connectio 
when you do make those exceptions, if you do not i 
evitably then create a situation wh 


of the domestic rates b -fixing agency, be- 
hey have an invest- 
and they are only 
urposes. You have 
exempted a part o not going to have to 
fix a rate for domestic purposes that will take care of 
that burden? | 
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Mr. LEA. This amendment would not deprive the 
Commission of fixing general rates. 

Mr. POAGE. I know, but will it not force them to fix 
a rate that will pay a return on the entire investment when, 
as a matter of fact, many of those contract rates are actually 
a loss? 

Mr. LEA. Under the principle of this bill they would 
not have the right to do that. The industrial gas should pay 
its own rate and should be based on a reasonable rate. 

Mr. POAGE. But in that connection, if you allow the 
company to fix their own rates as to this industrial gas, 
which in many instances will make up one-half or two- 
thirds of all the gas it moves through the pipe line, and 
they do not make and profit on that, or make very little 
profit on it, would you not be requiring the rate-fixing 
agency, because they have to fix a rate which will result in 
a fair return on the investment, to fix a rate for the indi- 
vidual or domestic consumer high enough to pay a return 
on all of the investment used for the industrial gas? 

Mr. LEA. In fixing the industrial rate they may ad- 


just the general rate high enough to cover that. 

Mr. POAGE. If they fix the industrial rate, yes; but 
this amendment exempts that. 

Mr. LEA. It only exempts as to a suspension order. 
There is nothing that prevents the Federal Power Commis- 
sion from making a rule requiring a rate sufficient to meet 
the cost. 


Mr. POAGE. I think they have got to do that. I do 
not think they can do anything else. 

Mr. LEA. This applies only to new rates as to which 
a suspension order applies and not to the general rates 
fixed by a commission. 

Mr. POAGE. But if they suspend new rates as they 
go along, they might as well suspend the entire rate 
structure. 

Mr. LEA. No. A regular rate can be put into effect, 
and the Commission has the power to fix a maximum, 
minimum, or a specific rate. The general rule that they 
may adopt will cover this case and prevent the result the 
gentleman has in mind. 
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Mr. POAGE. I think that is what it should do, but if 
you require them to apply that general rule it might not 
result in that. I think you have given them the power; but 
have you got anything in there that will require the exercise 
of that power? | 

Mr. LEA. That would be within the discretion of the 
Commission in fixing a rate. It would be the clear duty of 
the Commission under this bill to do that. I have don- 
sulted with the attorneys for the Federal Power ee 
sion before presenting this amendment. They claim they 
can control that matter. 

(Here the gavel fell.) 

Mr. MASSINGALE. Mr. Chairman, I rise in opposi- 
tion to the amendment. 

Mr. Chairman, I understood the gentleman from In- 
diana (Mr. Halleck) to state the provisions of this bct 
apply only to the transportation of natural gas in interstate 
commerce, to the sale in interstate commerce of natural 
gas for resale for ultimate consumption for various pur- 
poses, and to natural-gas companies engaged in the trans- 
portation of gas for sale, and shall not apply to intrastate 
transportation or sale of natural gas or to the local dis- 
tribution thereof. | 

Will not that provision in the law make it possible for a 
natural-gas company transporting its gas through pipe 
lines, say from Oklahoma to Kansas, to have its own es- 
tablishments where natural gas may be used, or to favor 
one of its friends doing business in a locality to the detri- 
ment and hurt of some other legitimate enterprise carried 
on there? | 

Mr. LEA. We cover such a case by a provision on, I 
believe, page 8 of the bill. What the gentleman states is 
true. The regulation would then rest with the local com- 
mission. However, the Federal] Power Commission would 
have a right to investigate the cost of such transportation 
and give information as to reasonable rates to the State 
Commission, so the commission could put the rates into 
effect. 

Mr. MASSINGALE. What provision is made for 
transferring the powers of the National Commission to the 
State commission? | 
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Mr. LEA. The Federal Commission would give the 
State commission information showing the cost of the prop- 
erty and the reasonable rate for the service performed. 

Mr. MASSINGALE. Then, as I understand the chair- 
man, the situation to which I have just referred in connec- 
tion with paragraph (b) of section 1 is taken care’ of in a 
subsequent section of the bill? 

Mr. LEA. Yes; it is. The Federal Government would 
have no right to regulate the local distribution under the 
constitutional interpretation, but the local commission 
would have such authority and the Federal Power Com- 
mission would have the authority to give the local com- 
mission all the information needed to carry out the 
provision. 

Mr. MASSINGALE. I thank the gentleman. 

The CHAIRMAN. The question is on the amend- 
ment of the gentleman from California. 

The amendment was agreed to. 


APPENDIX C 


Midwest Industrial and Commercial Gas Users Asso- 


ciation is an unincorporated non-profit association, 


its 


members consisting of the following concerns as of the 


date of filing of this Brief. 


Purchasers under Industrial Rate 
Kansas 


Armour & Company 
18 Central Avenue 
Kansas City, Kansas 

Gas Service Co. 

1958 - 1,184,675 mefs 


The Atchison Topeka & Santa 
Fe Railway Company 
Topeka, Kansas 
(Usage at Arkansas City, To- 
peka, Newton & Wichita) 
Gas Service Co. 
1958 - 862,816 mecfs 


Beatrice Foods, Inc. 
2nd and Polk Streets 
Topeka, Kansas 
Gas Service Co. 
1958 - 166,928 mefs 


Bennett Creamery Company 
P. O. Box 13 
Ottawa, Kansas 

Gas Service Co. 

1958 - 91,534 mefs 


Board of Public Utilities 
City Hall 
Kansas City, Kansas 
Gas Service Co. 
1958 - 4,294,169 mefs 


Cessna Aircraft Company 
5800 Pawnee Road 
Wichita, Kansas 

Gas Service Co. 

1958 - 97,852 mcfs 


Krause Corporation, Inc. 
305 South Monroe 
Hutchinson, Kansas 
Gas Service Co. 
1958 - 36,376 mcfs 


The LFM Manufacturing Co., 
Inc. 
Third and Park Streets 
Atchison, Kansas 
K.P. & L. Co. 
1958 - 240,381 mefs 


MeN ally Pittsburg Foundries, 
c. 


12th & Walnut 
Pittsburg, Kansas 
Gas Service Co. 
1958 = 17,505 mcfs 


Mauer-Neuer, Inc. 
100 Meyers Avenue 
Kansas City, Kansas 
(also Arkansas City plant) 
Gas Service Co. 
1958 - 205,831 mcfs 


Midwest Solvents Company 
1300 Main Street 
Atchison, Kansas 

K. P. . & L. Co. 

1958 - 755,929 mefs 


Nemaha Cooperative Creamery 
Assn. | 
Sabetha, Kansas 
Gas Service Co. 
1958 - 99,810 mcfs 


Colgate Palmolive Company 
17th & Kansas Avenue 
Kansas City, Kansas 

Gas Service Co. 

1958 - 489,565 mcfs 


Ww. S. Dickey Clay 
Company 
P. O. Box 2028 
Kansas City, Missouri 
(for Pittsburg, Kansas plant) 
Gas Service Co. 
1958 - 906,237 mcfs 


Mfg. 


Downey Box Division 
Packaging Corporation of 
America 
3111 Fiberglass Road 
Kansas City, Kansas 
Gas Service Co. 
1958 - 5,667 mcfs 


Excel Packing Co., Inc. 
900 East 21st Street 
Wichita, Kansas 
Gas Service Co. 
1958 - 62,558 mcfs 


Griffin Wheel Company 
7155 Kaw Drive 
Muncie, Kansas 
Union Gas System 
1958 - 73,378 mefs 


Gustin Bacon Mfg. Co. 
210 West 10th Street 
Kansas City, Missouri 
(for Kansas City, 
plant) 
Gas Service Co. 
1958 - 992,622 mcfs 


Kansas 


Hill Packing Company 
323 West 5th Street 
Topeka, Kansas 

Gas Service Co. 

1958 - 118,601 mcfs 


Jones & Laughlin Steel Corpo- 
ration 
Funston & Chrysler Road 
Kansas City, Kansas 
Gas Service Co. 
1958 - 25,288 mcfs 
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City of Osawatomie 

Osawatomie, Kansas 
Gas Service Co. 
1958 - 93,435 mcfs 


The City Water & Light Dept. of 
City of Ottawa 
4th & Walnut Streets 
Ottawa, Kansas 
Gas Service Co. 
1958 - 417,820 mcfs 


Owens-Corning Fiberglass Corp. 
Fairfax District 
Kansas City, Kansas 

Gas Service Co. 

1958 - 2,237,088 mcfs 


The Proctor & Gamble Co. 
19th and Kansas Ave. 
Kansas City, Kansas 

Gas Service Co. 

1958 - 1,273,709 mefs 


Pure Carbonic Company 
2201 Grand Avenue 
Kansas City, Missouri 
(for Kansas City, Kansas 
plant) 
Gas Service Co. 
1958 - 202,006 mcfs 


Sealright Company, Inc. 
2935 Fairfax Road 
Fansas City, Kansas 
Gas Service Co. 
1958 - 32,743 mcfs 


Seymour Foods, Inc. 

P. O. Box 116 

Topeka, Kansas 
Gas Service Co. 
1958 - 56,672 mefs 


Standard Rendering Company 
635 Adams 
Kansas City, Kansas 

Gas Service Co. 

1958 - 76,357 mcfs 


Steffen Dairy Foods Company 
700 East Central 
Wichita, Kansas 

Gas Service Co. 

1958 - 33,295 mcfs 


Kansas City Southern Railway 
Company 
114 West 11th Street 
Kansas City, Missouri 
(Usage at Pittsburg, Kansas 
shops) 
Gas Service Co, 
1958 - 14,203 mcefs 


Kansas Soya Products Co., Inc. 
Emporia, Kansas 

K. P. & L. Co. 

1958 - 136,296 mcfs 


Missouri 


American Alloys Corp. 
4446 Belleview 
Kansas City, Missouri 
Gas Service Co. 
1958 - 128,692 mcfs 


American Can Company 
911 East 14th Avenue 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 103,574 mcfs 


Ash Grove Lime and Portland 
Cement Com; 
101 West 11th Street 
Kansas City, Missouri 
(Springfield Mo. plant) 
Springfield City Utilities 


Battenfeld Grease & Oil Corpo- 
ration 
3148 Roanoke Road 
Kansas City, Missouri 
Gas Service Co. 
1958 - 93,288 mcfs 


Bemis Bros. Bag Co. 

925 Wyoming 

Kansas City, Missouri 
Gas Service Co. 
1958 - 19,960 mcfs 


Cook Paint & Varnish Company 
1412 Knox 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 107,393 mefs 
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Sunshine Biscuits, Inc. 
801 Sunshine Road 
Kansas City, Kansas 
Gas Service Co. 
1958 - 166,111 mcfs 


Swift & Company 
Packers Station 
Kansas City, Kansas 
Gas Service Co. 
1958 - 961,711 mcfs 


Mapes Molded Pulp Division 
Packaging Corporation of | 
America 
10th and Erie 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 253,891 mcfs 


Pet Milk Company 
1401 Arcade Building 
St. Louis, Missouri 
(for Neosho plant) 
Gas Service Co. 
1958 - 168,432 mefs 


Pittsburg Corning Corporati 

Sedalia, Missouri ina 
Mo. Public Service Corp. 
1958 - 642,089 mcfs 


H. ee Poindexter & Sons Mdse. 


801 Broadway 

Kansas City, Missouri 
Gas Service Co, 
1958 - 23,253 mefs 


The Quaker Oats Company 
345 Merchandise Mart Plaza 
Chicago, Illinois 
(for St. Joseph & Joplin | 
plants) 
Gas Service Co. 
1958 - 206,255 mefs 
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Corn Products Company 
1001 Bedford 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 1,916,938 mcfs 


Desert Gold Feed Company 
620 East Sixteenth Avenue 
North Kansas City, Missouri 
(Liberty, Mo. plant) 
Gas Service Co. 
1958 - 76,710 mcfs 


Doyle Packing Co. of Missouri 
1302 Jasper Street 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 23,699 mcfs 


J. A. Folger & Company 
330 West Eighth Street 
Kansas City, Missouri 
Gas Service Co. 
1958 - 22,240 mcfs 


Interstate Bakeries Corporation 
12 East Armour Blvd. 
Kansas City, Missouri 

Gas Service Co. 

1958 - 57,173 mcfs 


Liquid Carbonic Division 
General Dynamics Corporation 
1339 Liberty 
Kansas City, Missouri 

Gas Service Co. 

1958 - 42,775 mcfs 


The Kansas City Star Company 
1729 Grand Avenue 
Kansas City, Missouri 

Gas Service Co. 

1958 - 99,190 mefs 


Manor Baking Company 

“250 Pennsylvania 

Kansas City, Missouri 
Gas Service Co. 
1958 - 55,125 mcfs 


Missouri Portland Cement Com- 


pany 
North River Blvd. 
Independence, Missouri 
Gas Service Co. 
1958 - 1,822,483 mcfs 


Ruberoid Company 
7600 Truman Road 
Kansas City, Missouri 
Gas Service Co. 
1958 - 498,124 mcfs 


St. Joseph Light & Power Co. 
520 Francis Street 
St. Joseph, Missouri 

Gas Service Co. 

1958 - 6,897,519 mcfs 


Seitz Packing Co., Inc. 

P. O. Box 347 

St. Joseph, Missouri 
Gas Service Co. 
1958 - 56,994 mcfs 


Sheffield Division 
Armco Steel Corporation 
Sheffield Station 
Kansas City, Missouri 
Gas Service Co. 
1958 - 4,657,207 mcfs 


Stahl Specialty Company 
Kingsville, Missouri 

Gas Service Co. 

1958 - 23,468 mcfs 


Standard Milk Company 
2-8 West College Street 
Aurora, Missouri 

Gas Service Co. 

1958 - 89,321 mcfs 


Trumbull Asphalt Company of 
Delaware 
833 Armour Road 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 243,941 mefs 


Union Wire Rope Corporation 
21st & Manchester 
Kansas City, Missouri 

Gas Service Co. 

1958 - 287,299 mcfs 


United States Gypsum Company 
1115 Armour Road 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 497,902 mcfs 
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The Vendo Corporation 

7400 East 12th Street 

Kansas City, Missouri 
Gas Service Co. 
1958 - 72,484 mcfs 


Whitaker Metals Corporation 
110 East 13th Avenue 
North Kansas City, Missouri 
Gas Service Co. 
1958 - 39,763 mcfs 


Oklahoma 


The B. F. Goodrich Company Reda Pump Company 

P. O. Box 31 509 West First Street 

Miami, Oklahoma Bartlesville, Oklahoma 
Gas Service Co. Gas Service Co. 
1958 - 689,672 mefs 1958 - 58,611 mcfs 


Purchasers under Commercial Rate 
Kansas 


St. Elizabeth’s Mercy Hospital 
500 West 20th Street 
Hutchinson, Kansas 


Boss-Wichita Hotel Co., Inc. Town House Hotel 
(Allis Hotel) 7th and State 
Wichita, Kansas Kansas City, Kansas 


Broadview Hotel Winchester Packing Co., Ine. 
400 West Douglas 521 South Main 
Wichita, Kansas Hutchinson, Kansas 


Meyer Division 
Haw Homie Mellody Farms 


airy 
Fifth Street and Barnett Avenue 
Kansas City, Kansas 


Missouri 


Rainbow Bread Company 
The Associated Laundry Owners 23rd & Frederick Avenue 
of Greater Kansas City, Inc. St. Joseph, Missouri 
Suite M-2 President Hotel 
Kansas City, Missouri 


The Benson Manufacturing 
Company 

1811 Agnes Avenue 

Kansas City, Missouri 


Colonial Baking Company 
1028 St. Louis Street 
Springfield, Missouri 


Columbian Steel Tank Company 
1509 West 12th Street 
Kansas City, Missouri 


Hallmark Cards, Inc. 
25th and McGee Trafficway 
Kansas City, Missouri 


Kansas City Coca-Cola Bottling 
Company 

2540 West Pennway 

Kansas City, Missouri 


Lily Tulip Cup Corporation 
122 East 42nd Street 
New York 17, New York 

(for Springfield, Mo. plant) 


The LFM Mfg. Co., Inc. 
St. Joseph, Missouri 
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Research Hospital 
2300 Holmes Street 
Kansas City, Missouri 


St. Joseph’s Hospital 
923 Powell Street 
St. Joseph, Missouri 


St. Luke’s Hospital 
4400 J. C. Nichols Parkway 
Kansas City, Missouri 


Schreiber Mills, Inc. 
8th & Mitchell 
St. Joseph, ‘Missouri 


Sears, Roebuck & Co. 
1500 Cleveland 
Kansas City, Missouri 


Stern-Slegman-Prins Company 
3122 Gilham Plaza 
Kansas City, Missouri 


Tranin Egg Products Company 
217 Oak Street 
Kansas City, Missouri 


Twin Oaks, Inc. 

c/o Assured Realty Company 
300 Lathrop Building 
Kansas City, Missouri 


Nebraska 


Falls City Creamery Company 
6th and Stone 
Falls City, Nebraska 
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United States Court of Apres 
> ; For the 
District of: Columbia irene. 


FILED “APR 1 8 1860: 


COUNTEESTATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of the respondent, the questions presented 

are as follows: 

1. Whether the Federal Power Commission has the power 
| to require a refund bond before a nonsuspendible increased 
| rate can take effect on the date stated in a new schedule filed 

as a changed rate. 
| 2, Whether the failure of the Act to provide for refunds or 
reparations with respect to rates for industrial resales 
‘found prospectively unreasonable by the Commission is 
“unconstitutional. 
(x) 


INDEX 


Counterstatement of the questions presented 
Counterstatement of the case 
Statute involved. 


I. The statute empowers the Commission, before allowing a 
changed rate to take effect, to require the seller to assume 
a refunding obligation only when the Commission has first 
suspended the rate 
‘A. The statutory language is plain 
B. This reading of the statute conforms to a long con- 
sistent course of administrative action 


Appendix B, Pacific Natural Gas Co. v. F. 
decided March 14, 1960. 


Cases: 


Hope Natural Gas Co. v. F.P.C., 196 F. 2d 803 (CA4) 

Increased Freight Rates, 1948, 272 ICC 695 

Increased Freight Rates, 1951, 280 ICC 179 

Increased Freight Rates, 1958, 302 ICC 665 

Independent Natural Gas Co., 3 FPC 868 

Mobile Gas Service Corp., 12 FPC 1422, reversed on other grounds 
sub nom, Mobile Gas Service Corp. v. F.P.C., 215 F. 2d 883 (CA3), 
affirmed sub nom. United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332. 

Montana-Dakota Utilities Co. v. Northwestern Public Service Co., 
341 U.S, 246 

Norwegian Nitrogen Products Co. v. United States, 288 U.S. 294__ 
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Cases—Continued Page 
Pacific Natural Gas Co. v. F.P.C., CA9, No. 16498, decided 


Public Service Commission v. Iroquois Natural Gas Co., 184 App. 
Div. 285, 171 N.Y. Supp. 379, affirmed 226 N.Y. 580, 123 N.E. 


146, 133 N.E. 427 
Sunray Mid-Continent Oil Co. v. F.P.C., 353 U.S. 944 
T.1.M.E., Inc. v. United States, 359 U.S. 464. 
Town of North Hempstead v. Public Service Corp., 231 N.Y. 447, 


United Gas Pipe Line Co., 7 FPC 791 
United Gas Pipe Line Co. v. Memphis Light, Gas and Water Divi- 
13, 14-16 


Interstate Commerce Act, Section 15(7), 49 U.S.C. 15(7) 10-11 
Natural Gas Act, Act of June 21, 1938, 52 Stat. 821-833, 
as amended, 15 U.S.C. 717 et seq. 1, 2, 3, 6, 13, 16 


Section 4(a) 
Section 4(d) 
. Section 4(e) 
Miscellaneous: 
Annual Reports of Federal Power Commission, 1951-1959 
81 Cong. Rec. 6727 
81 Cong. Rec. 9315 
Hearing before Committee on Interstate and Foreign Com- 
merce on H.R. 4008, 75th Cong., 1st Sess. 
Hearings before Senate Committee on Interstate and Foreign 
Commerce on Amendments to the Natural Gas Act, 84th Cong., 


Hearings before the Special Senate Committee to Investigate 
the Fuel Situation in the Middle West, 78th Cong., Ist Sess_---- 
Hearings before a Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce on H.R, 4051, 80th Cong., 
Od: SeaGn ioc k woacccceceepenascaccnsescsceseccccseescosee 
Hearing before a Subcommittee of the House Committee on 
Interstate and Foreign Commerce on H.R. 11662, 74th Cong. 
9G Ses8sn oc cccs i doc eeebenebscecsssseseeuceccecccseces 
S. Rep. No, 1234, 78th Cong., 2d Sess 


COUNTERSTATEMENT OF THE CASE 


Cities Service Gas Company, which is an interstate pipeline 
company and subject to regulation by the Federal Power 
Commission as a “natural-gas company” within the meaning 
of the Natural Gas Act, transports and sells natural gas in 
interstate commerce for resale to petitioner Gas Service Com- 
pany and other distributors under tariffs filed with the Com- 
mission and service agreements which incorporate by reference 
the price provisions of the effective tariffs and authorize Cities 
Service unilaterally to file tariff changes. 

On May 21, 1959, Cities Service tendered for filing with the 
Commission revised rate schedules, to be effective June 23, 
1959, generally increasing the prices provided by its tariff 
including those which governed its sales to petitioner Gas 
Service and other distributors selling gas to the industrial 
users who are joint petitioners with Gas Service (R. 1-44). 
On June 19, 1959, the Commission ordered a hearing to be 
held on the lawfulness of the proposed rate changes and sus- 
pended all of the revised schedules, except those relating to 
sales for resale for industrial use only (R. 460-462). 

On July 17, 1959, petitioners filed a joint petition for re- 
hearing of the order of June 19, 1959, insofar as that order 
permitted the revised schedules relating to sales for industrial 
resale only to become effective without bond or other under- 
taking for refund (R. 485-525). On August 27, 1959, the 
Commission denied this petition for rehearing (R. 588-589) 
stating that its action (R. 588): 


* * * allowing the above-mentioned tariff sheets con- 
stituting a sale for industrial use only to become effeo- 
tive without bond or undertaking, and not suspending 
such tariff sheets, merely reflects the Commission's 
steadfast and consistent adherence, extending for many 
years, to the statutory requirement of Section 4(e),* 


* Section 4(e) of the Natural Gas Act, 15 U.S.C, T1%e(e), infra, p. 19, 
Provides in part : | 


(1) 
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Section 4(d) 
Section 4(e) 
Miscellaneous: 
Annual Reports of Federal Power Commission, 1951-1959 
81 Cong. Rec. 6727 
81 Cong. Rec. 9315 
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merce on H.R. 4008, 75th Cong., Ist Sess. 
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Hearings before the Special Senate Committee to Investigate 
the Fuel Situation in the Middle West, 78th Cong., 1st Sess__--- 
Hearings before a Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce on H.R. 4051, 80th Cong., 


Hearing before a Subcommittee of the House Committee on 
Interstate and Foreign Commerce on H.R. 11662, 74th Cong. 


COUNTERSTATEMENT OF THE CASE 


Cities Service Gas Company, which is an interstate pipeline 
company and subject to regulation by the Federal Power 
Commission as a “natural-gas company” within the meaning 
of the Natural Gas Act, transports and sells natural gas| in 
interstate commerce for resale to petitioner Gas Service Com- 
pany and other distributors under tariffs filed with the Com- 
mission and service agreements which incorporate by reference 
the price provisions of the effective tariffs and authorize Cities 
Service unilaterally to file tariff changes. 

On May 21, 1959, Cities Service tendered for filmg with the 
Commission revised rate schedules, to be effective June 23, 
1959, generally increasing the prices provided by its tari 
including those which governed its sales to petitioner Gas 
Service and other distributors selling gas to the industrial 
users who are joint petitioners with Gas Service (R. 1-44). 
On June 19, 1959, the Commission ordered a hearing to be 
held on the lawfulness of the proposed rate changes and sus- 
pended all of the revised schedules, except those relating to 
sales for resale for industrial use only (R. 460-462). 

On July 17, 1959, petitioners filed a joint petition for re- 
hearing of the order of June 19, 1959, insofar as that order 
permitted the revised schedules relating to sales for industrial 
resale only to become effective without bond or other under- 
taking for refund (R. 485-525). On August 27, 1959, the 
Commission denied this petition for rehearing (R. 588-589) 
stating that its action (R. 588): 


* * * allowing the above-mentioned tariff sheets con- 
stituting a sale for industrial use only to become effec- 
tive without bond or undertaking, and not suspending 
such tariff sheets, merely reflects the Commission’s 
steadfast and consistent adherence, extending for many 
years, to the statutory requirement of Section 4(e).t 


* Section 4(e) of the Natural Gas Act, 15 U.S.C. 717%e(e), infra, p. 19, 
Provides in part: | 
(1) 


2 


‘STATUTE INVOLVED 


The pertinent provisions of the Natural Gas Act, Act of 
June 21, 1938, 52 Stat. 821, as amended, 15 US.C. 717, et 
seq., are set forth in Appendix A, infra, pp. 18-21. 


SUMMARY OF ARGUMENT 
I 


No elaborate interpretation or resort to aids to construction: 
is necessary in this case because the clear simple meaning of 
Section 4 of the Natural Gas Act is that it is only where a 
changed rate has been suspended by the Commission and 
made effective on motion of the seller at the end of the 
suspension period that the Commission is authorized to re- 
quire a refunding bond, etc. This is plain from a mere read- 
ing of the language of Section 4(e) immediately preceding the 
controlling phrase “Where increased rates or charges are thus 
made effective * * *.” : 

_ This reading of the Act conforms to a long consistent course 
of administrative action which would remove any doubt if 
there were any ambiguity in the statutory language. 

_ Moreover, petitioners’ reiterated dependence upon the gen- 
eral observation that “the primary purpose of the Act was 
the protection of ultimate consumers of natural gas” over- 
looks the clear legislative history which shows that so far as 
protection of users of gas resold for industrial use only during 
an investigation of rates charged them, Congress chose to rely 
solely on the competition of other fuels; it was concerned that 
such rates would be too low, not that they would be too high. 


II 


. Petitioners’ contentions that the absence of refund or rep- 
aration powers with respect to industrial resale rates is un- 
constitutional is groundless and overlooks the fact that Gas 
Service and the other distributing companies have contrac- 

“«' * * That the Commission shall not have authority to suspend the 


rate, charge, classification, or service for the sale of natural gas for resale 
for industrial use only * * *.” 
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tually consented to pay the filed tariff rates. The same con- 
stitutional contentions have recently been rejected in Pacific 
Natural Gas Co. v. F.P.C., CA9, No. 16498, decided’ March 
14, 1960, infra, App. B., p. 22. That case is clearly correct, 

We show that petitioners’ constitutional contentions are 
basically a complaint that Congress has failed to regulate in- 
dustrial resale rates as comprehensively as it might have, and 
erroneously assume that the Gas Act has enhanced the rate- 
making powers of natural gas companies. To the contrary, 
the Act recognizes rate contracts, including those which, |aa 
here, permit a seller to change its rates unilaterally. 

In any event, the courts have sustained the power of a 
seller in a regulated industry to establish prices without the 
buyer’s consent although such prices may be in effect prior 
to a hearing as to their reasonableness and with no provision 
for reparations or refunds for the period prior to the conclu- 
sion of the hearing. And while the Commission believes |it 
should have the refund power sought by petitioners, Congress 
had a rational basis for differentiating between the two types 
of sales. 


ARGUMENT 
I. The statute empowers the Commission, before allowing a 
‘changed rate to take effect, to require the seller to assume 
a refunding obligation only when the Commission has first 
suspended the rate 


A. The statutory language is plain 


Petitioners’ elaborate interpretation of Section 4 of th 
Natural Gas Act as providing for refunding bonds for non- 
suspendible rate changes misses the plain, simple meaning of 
the statutory language. When we read the third sentence of 
Section 4(e) : ? 

Where increased rates or charges are thus made effec~ 
tive, the Commission may, by order, require thi 

natural-gas company to furnish a bond * * *. to re. 
fund any amounts ordered by the Commission. 
[ete.] + + 


*In this brief emphasis in quotations from the Act has generally been’ 
added. 
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the only question is, what is the antecedent of “thus made 
effective”? If the changed rate here involved was not “thus 
made effective,” the Section 4(e) refunding bond suthority. 
does not apply. 
. Plainly, “thus” means “made effective” under the immedi- 
ately preceding words: “on motion * * * the proposed 
change of rate * * * shall go into effect.” The progression 
of the thought of the two sentences speaks for itself: 
if the proceeding has not been concluded and an order 
made at the expiration of the suspension period, on 
motion of the natural-gas company making the filing, 
the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased: rates or 
charges are thus made effective * * * 
’ But the only “proposed change of rate” that can be put into 
effect on motion “at the end of the suspension period” is one 
that can be and has been suspended under the preceding 
(first) sentence of the section. This excludes rates for indus- 
trial resale gas, as a result of the provisio to that sentence: 


* * * Provided, That the Commission shall not have 


authority to suspend the rate, charge, classification, or 
service for the sale of natural gas for resale for indus- 
trial use only * * * 


This express limitation of the power to suspend the taking 
effect of changes in rates by excluding industrial resale gas 
rates, and the explicit grant of the power to require a refund- 
ing bond only where rates are allowed to go into effect after 
such suspension, by familiar rules of statutory construction, 
rules out any attempt to imply a power to require refunding 
bonds for such changes. 

Hence the qualifying words, “Unless the Commission other- 
wise orders,” introducing the preceding Section 4(d) which 
generally provides for the filing and taking effect of rate 
changes, cannot be read as implying a refunding bond power 
With respect to nonsuspendible and nonsuspended rate changes 
filed and becoming effective as provided in that section. 
Rather, those qualifying words find their natural explanation 
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| 

in the last sentence of the same section, which authorizes the 
Commission to waive the advance filing requirements: *:! 
'' The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 

notice herein provided for by an. order specifying the 
changes so to be made and the time when they shall 

take ‘effect-and the manner in which they shall be filed 

and published. | 

Here, the Commission, not having waived the advance  fil- 
ing requirement, and-not having ‘suspended the increased: tate 
for. the industrial resale gas (beeause of the statutory limit oa 
its power, as it pointed out, R. 588), in Paragraph C of its: 
der .(R. 462) recognized that the industrial resale gas rate)in- 
creases “are allowed to become effective June 23, 1959,” ¢z., 
the -time ‘specified by Cities Service when’ it filed the new 
sehedules on May 21, 1959. Under the clear, unambigupus 
wording of the statute it was plainly right. this 
. There being no ambiguity in the statutory language there 
is no need to look to the usual aids to statutory interpretation. 
However, an examination will show that petitioners misread 
them too, and, far from supporting petitioners’ claims, they 
confirm the Commission’s reading of the statute. yee 


B. This reading of the statute conforms to a long consistent course of 
administrative action 

The Commission has consistently taken the view that it can 
order a bond §f refund only if it has suspended a rate. Since 
the inception of the Act, the Commission, in ordering hearings 
with respect to the lawfulness of proposed increased rates, has 
authorized nonsuspendible rates e put mQndustrial resale) 
effect without furnishing refund bonds. £.g., Empire Gas and 
Fuel Co., 2 FPC 830; Home Gas Co., 2 FPC 848; Independent 
Natural Gas Co., 3 FPC 868; United Gas Pipe Line Co., 7 
FPC 791. In 1953 in Mobile Gas Service Corp., 12 FPC 1422? 

* This order was reversed on other grounds sub nom. Mobdile Gas Service 
Gorp. Vv. FP.C., 245 F. 2d 883 (CAS). . | 
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the Commission, in rejecting Mobile’s request that certain in- 
dustrial resale rates collected by United Gas Pipe Line Com- 
pany be collected subject to refund, specifically stated that 
[12 FPC at 1424]: 


* * * the power to require refunds under section 4(e) 
of the act applies only to rates which are subject to 
suspension and which have been suspended. * * * 


And the practice of the Commission, upon which petitioners’ 
comment (Br. 20), of permitting some newly filed schedules 
to become effective after 2 nominal suspension period of a day 
upon condition that a bond for refund be furnished, also reflects 
the view that a refund can be required only after a sus- 
pension period, however short that period is. This long, con- 
sistent and contemporaneous construction by the Commission, 
the body charged with the primary responsibility for admin- 
istration of the Natural Gas Act, is entitled to great weight and 
should not be overturned except for very cogent reasons, even 
if the scope of the command were indefinite and doubtful. 
See, e.g., Norwegian Nitrogen Products Co. v. United States, 
288 U.S. 294, 315; F.P.C. v. Panhandle Eastern Pipe Line Co., 
337 US. 498, 513-514; F.T.C. v. Bunte Brothers, 312 U.S. 349, 
352. 

Moreover, its lack of power to require refunding bonds for 
increases in industrial resale gas has been one of the reasons 
the Commission has repeatedly recommended to Congress ‘ that 
the prohibition against suspension of rates for industrial re- 
sales be removed from the Act. In its report on S. 1880, 84th 
Congress, which, inter alia, would have deleted the proviso 
in Section 4(e) against suspension of industrial resale rates, 


*See, e.g., Annual Reports of the Federal Power Commission for 1951- 
1959, at pp. 144, 152, 154, 170, 181, 18, 24, 16, 19, respectively. As these 
reports show, numerous unsuccessful bills have also been introduced to 
accomplish this purpose. For other recommendations to the same effect, 
see also the Commission’s report to Congress on H.R. 5070, 76th: Cong. (not 
published) ; Hearings before the Special Senate Committee To Investigate 
the Fuel Situation in the Middle West, 78th Cong., 1st Sess. 748; S. Rep. 
No. 1234, 78th Cong., 24 Sess. 4; Hearings before a Subcommittee of the 
Senate Committee on Interstate and Foreign Commerce on H.R. 40051, 80th 
Oong., 2d Sess. 97-99. 
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the Commission explained that it had consistently favored 
proposals to remove the proviso, noting: * | 
With respect to changes in rates or charges for sales 
for resale for industrial use only, however, the deci- 
sions of the Commission, upon completion of the 
hearing, may have only prospective effect. The Com- 
mission may do nothing about the period preceding the 
decision when such rates or charges were effective even 
if it appears that during that period the rates or charges 
were unreasonably high, unduly discriminatory, or pref- 
erential. The Commission, therefore, favors, as it al- 
ways has, the deletion of the prohibition as proposed by 
the bill. 


C. The legislative history and purpose of the Act confirm the Commission’s 
reading of the statute | 

Petitioners’ reiterated dependence upon the general observa- 
tion that “the primary purpose of the Act was the protection 
of ultimate consumers of natural gas” (Br. 22, 24, 31, 39) 
overlooks the fact that the proviso exempting industrial re- 
sale gas from the suspension, and hence from the refunding 
bond provisions of Section 4(e) (supra, pp. 3-5), reflected 
the view of Congress that the only need for rate regulation 
with respect to such gas was to prevent it from being priced 
so low that an undue burden would be cast on other classes 
of users, and that the competition of other fuels made |it 
unnecessary to provide governmental protection against too 
high rates for such gas. 
As petitioners explain (Br. 26-27), the proviso in Section 
4(e) prohibiting the suspension of industrial resale rates was 
added on the floor of the House. Doubt about its accept- 
ance was expressed principally by Congressman Poage who 
was afraid that addition of the proviso might permit the pipe- 
lines to establish industrial resale rates which would discrim- 
inate against domestic users of gas and cause those domestic 
users to bear the cost of unduly low rates to industrial users. 


; | 
* See Hearings before Senate Committee on Interstate and Foreign Com- 
merce on Amendments to the Natural Gas Act, 84th Cong., 1st Sess. 1176- 
1177. 
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(See petitioners’ brief at pp. 57-60, where the congressional 
debate on inclusion of the proviso in Section 4(e) is reprinted.) 
In response to this criticism of his amendment, Congressman 
Lea, sponsor of both the bill and this amendment, stated that 
the proviso (Pet. Br. 58): 


* * * only exempts as to a suspension order. There 
is nothing that prevents the Federal Power Commis- 
sion from making a rule requiring a rate sufficient to 
meet the cost. 
Since inclusion of the refund power contended for by peti- 
tioners would not benefit the domestic users of gas for whom 
‘Congressman Poage expressed concern, itis apparent that the 
effect of the non-suspension proviso on the Commission’s re- 
fund powers was not considered by him. Moreover, Con- 
gressman Lea’s comments were purely responsive to the 
criticism of the amendment and must be read in that context. 
It is apparent, therefore, that the effect of the proviso in limit- 
ing the Commission’s refund powers was not in conflict with the 
intent of the Congress. 

While Congress in adopting the non-suspension proviso did 
not expressly consider its effect on ordering refunds with 
respect to rates for sales for resale for industrial use only, the 
elimination of the refund power as to those rates was not in- 
consistent with the dominant congressional purpose in regu- 
lating sales of gas for industrial resale. For other legislative 
history shows that such regulation was deemed necessary not 
so much to protect the industrial gas consumers from high 
rates as to prevent discrimination against other users resulting 
from unduly low rates for such gas. During the second session 
of the 74th Congress, hearings were held on H.R. 11662, an 
early draft of what finally became the Natural Gas Act of 
1938. Under section 1(b) of that bill, the Commission might 
not have been authorized to consider or regulate rates for the 
sale of industrial gas at all on the ground that competition 
from other fuels assured a low price for industrial gas and thus 
rendered government regulation unnecessary. See Hearing 
before a Subcommittee of the House Committee on Interstate 
and Foreign Commerce on H.R. 11662, 74th Cong. 2d Sess. 
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17, 95, 108. For example, the solicitor of the Federal Power 
Commission explained that “natural gas in the process lof 
transportation in high-pressure mains in interstate. commerce: 
for industrial use is excluded upon the basis that such. sale is 
made under highly competitive conditions * * “2” Id. at 47. 
On the other hand, it was argued that if industrial gas. were 
left. unregulated and subject to unimpeded competition with 
other fuels, the Commission in fixing rates for domestic. users 
of gas. would have to consider the low profit of suppliers. from 
sales of industrial gas in regulating the rates for non-industrial: 
users, Id. at 77-78. 

In the hearings on H.R. 4008, in the 75th Congress, a rep- 
resentative of several large pipe line companies, although he 
construed Section 1(b), the jurisdictional provision of the bill, 
as exempting sales for resale for industrial use from Commis- 
sion jurisdiction as well as direct industria] sales, proposed: an 
amendment to make it clear that sales for industrial resales 
were exempt from Commission regulation. Hearing before 
Committee on Interstate and Foreign Commerce on H.R. 
4008, 75th Cong., Ist Sess. 124-125. Ina memorandum answer- 
ing this testimony, John E. Benton, solicitor of the Natural As- 
sociation of Railroad and Utilities Commissioners, pointed out 
that the bill as written was not intended to exempt industria] 
resales from federal jurisdiction and observed that “[s]ales 
for industrial use ought not to be exempt from all regulation, 
for the result, may very well be that unjustifiable discrimina- 
tion will result * * *. Sales for industrial uses plainly ought 
to be subject to regulation by the same Commission which 
regulates sales to other classes of consumers, so that just and 
reasonable rates, for the. several classes of service, properly 
related to each other, may be established.” Td. at 143. | 

While petitioners (Br. 27 fn) are thus correct. in stating that 
regulation of industrial resale rates was intended to prevent: 
discrimination among classes of users, the very debate to which 
they refer demonstrates that the congressional concern was to 
prevent too low rates to industrial users 81 Cong. Ree. 9315.* 


*The following discussion is pertinent: “(Senator] Muvrow. Mr. Presi- 
dent, the bill enables the Commission which has charge of the matter under 
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Refunding powers, of course, would be unnecessary to the ac- 
‘complishment of that purpose. Moreover, Congressman Lea’s 
explanation in support of the non-suspension proviso shows 
his belief that competition of natural gas with other fuels for 
the competitive industrial market gave industrial users suffi- 
cient rate protection. He said that the “effect of [the amend- 
ment] is to prevent suspension in cases of industrial use where 
there are short-term contracts for the supply of gas for indus- 
trial use only.” 81 Cong. Rec. 6727. The plain assumption 
was that such users (who normally took natural gas on an in- 
terruptible basis) could readily switch over to other fuels if 
the price of natural gas ceased to be competitive. 

In summary, the legislative history with particular respect 
to industrial resale gas makes plain that Congress did not think 
that there was such danger of excessive rates for that gas 
as to make suspension of increases in those rates pee: or, 
by the same token, provision for refunding bonds.” 


the bill to do away with discriminatory rates that are established, with 
which we are all familiar. 

“fSenator] WHEELER. Exactly. 

“[Senator] Muvron. For instance, in the northern part of my State, in 
the industrial area around Gary, the pipe lines bring in gas and sell it to 
certain industries with which the pipe lines may be affiliated; but when 
you try to buy gas for domestic distribution there you cannot buy it ata 
reasonable price. So the bill would do away with the discriminatory whole- 
sale prices that the pipe lines charge.” 

™ Petitioners’ reliance (Br. 28-31) on the supposedly “authoritative con- 
struction” by the Interstate Commerce Commission of the comparable 
hearing-suspension-and-refund provisions of Section 15(7) of the Interstate 
Commerce Act, 49 U.S.C. 15(7), is completely misplaced. The Interstate 
Commerce’ Commission has never, as far as we have been able to ascertain, 
taken the position that it could order refunds in the absence of a rate 
suspension solely on the basis of the language of Section 15(7) of the Inter- 
state Commerce Act. The only case cited by petitioners in this respect 
(Increased Freight Rates, 1958, 302 ICC 665) does not support them and, 
in any event, long post-dates adoption of the Natural Gas Act in 1938. 
There the railroads filed increased rate schedules “with an accompanying 
petition, proposing increases in certain of their freight rates and charges, 
subject.to a refund provision * * *”, Jd. at 672. And while in that case 
some increased rates were permitted to become effective without suspen- 
sion for the seven months permitted by Section 15(7), the railroads appar- 
ently agreed to make refunds without resort to separate reparations pro- 


il 


’ Petitioners’ reliance on the declaration in Section “4(a), 
infra, p. 18, of the Natural Gas Act that unreasonable rates 
are unlawful is also misplaced. For this declaration is ‘but 
part of a regulatory scheme, which cannot be given independ- 
ent meaning out of the context of the entire Act. As the Su- 
preme Court said in Montana-Dakota Utilities Co. v. North- 
western Public Service Co., 341 U.S. 246 at 251, when speak- 
ing of the almost identical provisions of the Federal Power 
Act: 


[T]he prescription of the statute is a standard for the 
Commission to apply and, independently of Commis- 
sion action, creates no right which courts may enforce. 

Petitioner * * * cannot litigate in a judicial forum 
its general right to a reasonable rate, ignoring the qual- 
ification that it shall be made specific only by exercise 


of the Commission’s judgment, in which there is some 
considerable element of discretion. It can claim no rate 
as a legal right that is other than the filed rate, whether 
fixed or merely accepted by the Commission, and not 
even a court can authorize commerce in the commodi 

on other terms. 


See also T.J.M.E. Inc. v. United States, 359 U.S. 464. All 
. these considerations confirm the Commission’s construction pf 
Section 4(e) of the Act. | 


ceedings to make the I.C.C. more willing to accede to their request to per- 
mit rates to become effective without suspension. The railroads. also, pt 
the request of the I.C.C., postponed the effective date of their new sched- 
ules for 15 days or more beyond the effective date originally propo: 
See also Increased Freight Rates, 1948, 272 ICC 695, 701; Increased Freight 
Rates, 1951, 280 ICC 179, 193-194. 
It appears that the I.C.C. has never formally construed the scope of its 
refund powers to be independent of its suspension power. This is under- 
standable, of course, since the Interstate Commerce Act, as petitioner. notes 
(Br. 30 fn), vests reparation powers in the I.C.C. in those cases where it 
also has suspension and refund powers, so that the question is of no real 
importance under that Act. Except where the carriers have, in recent 
years, agreed to make refunds, supra, the I.C.C. has, indeed, given relief 
for overcharges only in formal reparations proceedings. See, e.g., Consoli- 
-dated Rendering Co. v. Atchison, Topeka & Santa Fe Ry., 300 ICC 87. | 
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Ii: The rate filing procedures of Section 4 are constitutional 
as: applied to changes in rates for sales for resale for 
industrial use only 


Petitioners also contend that if the Commission has no re- 
fund powers with respect to industrial resale rates Section. 
4(e) would be unconstitutional as applied to them. Their 
arguments overlook the fact that the rates they complain of 
are filed tariff rates that Gas Service and the other distribut- 
ing companies have contractually consented to pay. Supra, 
pl. 
Indeed, <irtaally the same arguments of unconstitutionality 
were. recently rejected by-a unanimous opinion of the Ninth 
Circuit, per Magruder, J., in Pacific Natural Gas Co. v. F.P.C., 
CA 9, No. 16498, decided March 14, 19602 There Pacific 
Natzaral, a natural gas distributing company, purchased gas 
for resale for industrial use only under a nonsuspendible rate 
sehedule from Pacific Northwest Pipe Line Company. Pacific 
Northwest unilaterally filed increased rates which, with the 
exception of the industrial resale schedule, were suspended by 
the Commission pursuant to Seetion 4(e) of the Act. Pacific 
Natural, stating that the Commission would not be able to 
order refunds with respect to the nonsuspendible rates, con- 
tended that (1) under its contract with the seller, it had not 
consented to the filing of unilateral rate changes by-the seller so 
that the new schedules providing for increases in mdustrial 
resale rates should have been rejected by the Commission 
under United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U:S. 332, and (2) if its contract interpretation. were incor- 
rect, the provisions of the Act permitting a pipeline unilater- 
ally to, file. increased rates not. subject to reparation or refund 
would: be unconstitutional under the due process clause of the 
Fifth Amendment. The court, in affirming the Commission’s 
action, rejected both contentions. . 

,. It-should be noted that although the context is different, thie 
arguments. of unconstitutionality both here and in Pacific 
Natural are premised on the assumption that with respect to 
industrial resale rates the Commission has neither refund nor 


*The opinion is reprinted in the Appendix B, infra, pp. 22-28. 
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reparation powers.. The Ninth Circuit held that Congress was 
not required to afford a reparation or refund power. In reach- 
ing this conclusion, it pointed to the fact that “the differences 
in treatment of industrial gas and non-industrial gas had a 
reasonable basis of fact to justify the distinctions made.” 
Infra,. p. 27.° : 
. Petitioners’ several arguments that the absence of refund 
or reparations power with respect to nonsuspendible rates is 
unconstitutional ignore the fact that their basic complaint is 
the failure of Congress to regulate such rates more compre, 
hensively. They erroneously assume that the Act has given 
natural gas companies power to fix rates which did not exist 
prior to the Act. The Supreme Court has made it clear, how; 
ever, that the rate-making powers of natural gas companies 
under the Act are no different from those they possessed in 
the absence of the Act.” United Gas Pipe Line Co. v. Mobile 
Gas Service Corp., 350 U.S. 322; United Gas Pipe Line Co. v. 
Memphis Light, Gas and Water Division, 358 U.S. 103. In 
Mobile, the Court stated: 
___ In construing the Act, we should bear in mind that 

it evinces no purpose to abrogate private rate constracta 

ag such. To the contrary, by requiring contracts to be 

filed with the Commission, the Act expressly recognizes 

that rates to particular customers may be set by indit 
vidual contracts. In this respect, the Act is in marked 
contrast to the Interstaté Commerce Act, which in 

effect precludes private rate agreements by its require 

’ ment that the rates to all shippers be uniform, a re+ 
quirement which made unnecessary any provisions for 

filing contracts. * * * [T]he Natural Gas Act per+ 

’ mits the relations between the parties to be establish 
initially by contract, the protection of the public inter+ 

est being afforded by supervision of the individual con- 


*The Ninth Circuit’s reasoning answers petitioners’ argument . ( Br 
40-42) that there is no rational classification which permits different 
treatment as between industrial resale gas.and other gas. 
. * This holding also disposes of petitioners’ contention (Br. 42-47) that 
the Act invalidly delegates a price fixing power to the seller. 
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tracts, which to that end must be filed with the 
Commission and made public [350 US. at 338-339].. 


* * * * * 


* * * On its face * * * § 4(d) is simply a prohibition, 
not a grant of power. It does not purport to say what 
is effective to change a contract * * *. The section 
says only that a change cannot be made without the 
proper notice to the Commission * * * [850 U.S. at 
339]. 

* * * * * 
*** The Act merely defines the review powers of 
the Commission and imposes such duties on natural 
gas companies as are necessary to effectuate these pow- 
ers; it purports neither to grant nor to define the initial 
rate-setting powers of natural gas companies [350 US. 
at 341]. 


* * * * * 


* * * The obvious implication is that, except as spe- 
cifically limited by the Act, the rate-making powers of 
natural gas companies were to be no different from 


those they would possess in the absence of the Act: 
to establish ex parte, and change at will, the rates 
offered to prospective customers; or to fix by contract, 
and change only by mutual agreement, the rate agreed 
upon with a particular customer * * * [350 U.S. at 
343]. 

The Mobile case upheld the validity of a contract for in- 

dustrial resales which established a fixed rate for a term of 

years. 

In Memphis, the Court recognized that it would not, how- 
ever, be unreasonable for a distributing company to agree to 
purchase gas for industrial resales at the rate unilaterally 
filed by the seller under a nonsuspendible schedule although 
“such rates are not subject to suspension and refund under 
the statute” since, inter alia, “the ‘industrial’ rates of United 
have consistently been below its other rates” and particularly 
because the purchasing distributing companies “are entitled 
by contract with their customers to pass on any rate increases 
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effected by United.” 350 US. at 115-116 fn. 10. These com- 
ments are equally applicable here. 
Petitioners, indeed, do not question the contractual right 
of Cities Service unilaterally to file increased rates. In these 
circumstances, we do not understand how petitioner Gas Serv- 
ice Company can complain that it may be deprived of its 
property without due process, since it has contractually con-: 
sented to the unilateral establishment of rates by Cities Serv- 
ice. Moreover, Gas Service Company is concededly free to 
pass the increases in the cost of gas on to its industrial cus- 
tomers (Br. 5). 
Moreover, the assertion (Br. 40) that the industrial users are 
“Gn a far worse condition than if the gas industry were un- 
regulated” is also patently specious. For, as we have ex- 
plained, the rate-making powers of natural gas companies, 
such as Cities Service, have not been enhanced by the G: 
Act and whatever contractual bargaining power indiostclal 
users might have been able to exert in dealings with distribut- 
ing companies prior to federal gas regulation still exists. | 
In any event, contrary to petitioners’ statement “YBr. 36), 
the power of a seller in a regulated industry to establish prices 
even without the buyer’s consent has been sustained where 
there has been no reparation or refund power with respect to 
the period prior to the determination by a regulatory com- 
mission as to the reasonableness of such rates for the future. 
See, e.g., T.1.M.E. Inc. v. United States, 359 U.S. 464; United 
Gas Pipe Line Company v. Memphis Light, Gas end Water 
Division, 358 U.S. 103. It is, indeed, surprising that 
tioners cite Memphis in support of their constitutional clai 
since the Supreme Court in that case accepted the view of 
the parties that, with respect to the industrial resale rates 
there involved, no refund or reparation power existed. The 
majority of the Court was not concerned about the absence 
of refund power (see supra, p. 14), although the constitutional 
objections here pressed had also been urged upon it. See 


| 

4 In this respect, it is pertinent to note that Cities Service may sell gas 
under its firm (F) schedules for resale to industrial users (R. 5-8), instead 
-of under the lower, interruptible I schedules. 


16. 


Brief for Amicus Curiae State of Washington in the Memphis 
case.* Mr. Justice Douglas, in dissenting, sought to show 
that the Court’s construction of the Aet was unreasonable by 
stressing the fact that (358 U.S. at 119): “if the increases 
are in industrial rates, it appears that the Commission has no 
authority to require a refund of any tinjustified increase col- 
lected before its order setting aside the increase. Even when 
the Commission catches up with the new high rate fixed by 
the selling company at its will and strikes it down, its action 
promises to have only a fleeting effect * * *.” But while 
he disagreed with the result as a matter of statutory con- 
struction, he did not suggest that the construction was subject 
to any constitutional infirmity. 

Even if it be assumed that the delays fotionened in processing 
the heavy volume of proposed rate increases will result in im- 
posing an undue burden on purchasers of natural gas for in- 
dustrial resale only, the defect in the Act is one which “must be 
cured, if at all, by the Legislature”. Public Service Commis- 
sion v. Iroquois Natural Gas Co., 184 App. Div: 285, 287, 171 
N.Y. Supp. 379, 381, affirmed 226 N.Y. 580, 123 N.E. 885. See 
also Hope Natural Gas Co. v. F.P.C., 196 F. 2d 808, 808 (CA4); 
Public Service Commission v. Pavilion Natural Gas Co., 232 
N-Y. 146, 151, 183 N.E. 427, 428; Armour Packing Co. v. 
United States, 209 U.S. 56, 82. For petitioners’ basic objec- 
tion to the statute is that its regulatory scope with respect ‘to 
industrial resale rates is inadequate. And, indeed, with re- 
spect to such rates, the filing procedures only prevent discrim- 
ination between similarly situated wholesale purchasers until 
the Commission has an opportunity to pass on the reasonable- 


2S. Ct. Oct. Ferm, 1958, Nos 23, 25, and 26. The brief for the respond- 
ents in Memphis also relied heavily on the. alleged inequity of permitting 
the unilateral filing of nonsuspendible rate increases because of the absence 
or refund power. (S. Ct. Oct. Term, 1958, Nos. 28, 25, and 26, brief for 
respondents, pp. 63-71).’ 

™ Petitioners assert that a large windfall will accrue to Cities Service 
if the Commission’s construction of Section 4(e) is correct. Assuming 
arguendo that, after hearings, not all of the rate increase is found to be 
justified, it is premature to say such a windfall to Cities Service will result. 
For the Commission, in determining the amount to be refunded to pur- 
chasers of gas for resale for domestic and commercial uses, may not neces- 
sarily be limited to ordering refunds based on the rates fixed prospectively 
for those uses. 
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ness of the rates to be charged thereafter. But the determin 
tion of whether regulation of such sales should be more 
extensive must be made by Congress, not the courts. As stated 
in Town of North Hempstead v. Public Service Corp., 231 NyY. 
447, at 450, 182 N.E. 144, at 145, even if the “method of in- 
creasing rates without first obtaining an adjudication as to their 
reasonableness may appear defective and illogical, * * * ‘rio 
constitutional limitation on legislative power interdicts 
it * * i? | 
CONCLUSION 


For the foregoing reasons, the order of the Commissio 
should be affirmed.* 
Respectfully submitted. 
Wiuiarp W. GatcHet, 
General Counsel, 
Howarp E. WaHRENBROCK, 
Solicitor, 
Perer H. Scuirr, 
Attorney, 
For respondent. | 
Federal Power Commission, 
Washington 26, D.C. | 


Apri 18, 1960. | 


“It is clear, we believe, that the Commission's refusal to require a bond 
as a condition for permitting the industrial resale rates to go into effect did 
not involve the exercise of any Commission discretion. For in its order 
denying rehearing, supra, p. 1, the Commission stated that its action re- 
flected a “steadfast and consistent adherence, extending for many years, 
to the statutory requirement of Section 4(e).” If the Court were to reject 
the Commission’s construction, it should then remand the cause to the Com- 
mission and permit the Commission to exercise its discretion as to whether 
a bond or undertaking should be required as a condition for permi! 
Cities Service’s nonsuspendible rates to go into effect as of June 28, 
See Sunray Mid-Continent Oil Co. v. F.P.C., 353 U.S. 944. 


APPENDIX A 


The Natural Gas Act, 52 Stat. 821, as amended, 15 U.S.C. 
717, et seqg.; provides in pertinent part as follows: 


Sec. 4. [15 U.S.C. 717c] (a) All rates and charges 
made, demanded, or received by any natural-gas com- 
pany for or in connection with the transportation or 
sale of natural gas subject to the jurisdiction of the 
Commission, and all rules and regulations affecting or 
pertaining to such rates or charges, shall be just and 
reasonable, and any such rate or charge that is not just 
and reasonable is hereby declared to be unlawful. 

(b) No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or sub- 
ject any person to any undue prejudice or disadvantage, 
or (2) maintain any unreasonable difference in rates, 
charges, service, facilities, or in any other respect, either 
as between localities or as between classes of service. 

(c) Under such rules and regulations as the Commis- 
sion may prescribe, every natural-gas company shall 
file with the Commission, within such time (not less 
than sixty days from the date this act takes effect) and 
in such form as the Commission may designate, and 
shall keep open in convenient form and place for pub- 
lic inspection, schedules showing all rates and charges 
for any transportation or sale subject to the jurisdiction 
of the Commission, and the classifications, practices, and 
regulations affecting such rates and charges, together 
with all contracts which in any manner affect or relate 
to such rates, charges, classifications, and services. 

(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 

(18) 
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any rule, regulations, or contract relating thereto, except 
after thirty days’ notice to the Commission and to the 
public. Such notice shall be given by filing with the 
Commission and keeping open for public inspection new 
schedules stating plainly the change or changes to be 
made in the schedule or schedules then in force and the 
time when the change or changes will go into effect, 
The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall 
take effect and the manner in which they shall be filed 
and published. 

(e) Whenever any such new schedule is filed the Com+ 
mission shall have authority, either upon complaint of 
any State, municipality, or State commission, or upon 
its own initiative without complaint, at once, and if it 
so orders, without answer or formal pleading by the 
natural-gas company, but upon reasonable notice, to 
enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending 
such hearing and the decision thereon, the Commis- 
sion, upon filing with such schedules and delivering to 
the natural-gas company affected thereby a statement 
in writing of its reasons for such suspension, may sus- 
pend the operation of such schedule and defer the use 
of such rate, charge, classification, or service, but not 
for a longer period than five months beyond the time 
when it would otherwise go into effect: Provided, That 
the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after 
full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the 
Commission may make such orders with reference | 
thereto as would be proper in a proceeding initiated 
after it had become effective. If the proceeding has | 
not been concluded and an order made at the expira- 
tion of the suspension period, on motion of the natural-- 
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gas company making the filing, the proposed change of 
rate, charge, classification, or service shall go into 
effect. Where increased rates or charges are thus made 
effective, the Commission may, by order, require the 
natural-gas company to furnish a bond, to be approved 
by the Commission, to refund any amounts ordered by 
the Commission, to keep accurate accounts in detail 
of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts 
were paid, and, upon completion of the hearing and 
decision, to order such natural-gas company to refund, 
with interest, the portion of such increased rates or 
charges by its decision found not justified. At any 
hearing involving a rate or charge sought to be in- 
creased, the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon the 
natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference 
over other questions pending before it and decide the 
same as speedily as possible. 

Sec. 5. [15 U.S.C. 717d] (a2) Whenever the Commis- 
sion, after a hearing had upon its own motion or upon 
complaint of any State, municipality, State commission, 
or gas distributing company, shall find that any rate, 
charge, or classification demanded, observed, charged, 
or collected by any natural-gas company in connection 
with any transportation or sale of natural gas, subject 
to the jurisdiction of the Commission, or that any rule, 
regulation, practice, or contract affecting such rate, 
charge, or classification is unjust, unreasonable, unduly 
discriminatory, or preferential, the Commission shall 
determine the just and reasonable rate, charge, classi- 
fication, rule, regulation, practice, or contract to be 
thereafter observed and in force, and shall fix the same 
by order: Provided, however, That the Commission shall 
have no power to order any increase in any rate con- 
tained in the currently effective schedule of such 
natural-gas company on file with the Commission, 
unless such increase is in accordance with'a new 
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schedule filed by such natural-gas company; but the 
Commission may order a decrease where existing rates 
are unjust, unduly discriminatory, preferential, other- 
wise unlawful, or are not the lowest reasonable rates. 


* * * * * 


Sec. 19 [15 U.S.C. 717r) * * * 

(b) Any party to a proceeding under this act ag- 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
circuit court of appeals of the United States for any 
circuit wherein the natural-gas company to which the 
order relates is located or has its principal place of busi- 
ness, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court, within 
sixty days after the order of the Commission upon the 
application for rehearing, a written petition praying 
that the order of the Commission be modified or set 
aside in whole or in part. A copy of such petition 
forthwith be transmitted by the clerk of the court to 
any member of the Commission and thereupon the Com- 
mission shall file with the court the record upon which 
the order complained of was entered, as provided in 
section 2112 of title 28, United States Code. Upon the 
filing of such petition such court shall have jurisdiction, 
which upon the filing of the record with it shall be ex- 
clusive, to affirm, modify, or set aside such order in 
whole or in part. * * * 


APPENDIX B 
United States Court of Appeals for the Ninth Circuit 


No. 16498, Mar. 14, 1960 


Paciric Narurat Gas Co., A CoRPORATION, PETITIONER 
v. 
FrprraL Powrer CoMMISSION, RESPONDENT 


UPON REVIEW OF ORDER OF FEDERAL POWER COMMISSION 


Before Macruper, Hamurn and Kortscx, Circuit Judges 


Macrouner, Circuit Judge. 

Petitioner, Pacific Natural Gas Company, is a distributor in 
the State of Washington of natural gas which it purchases from 
Pacific Northwest Pipeline Corporation. 98.6 per cent of its 
requirements consists of “industrial gas”, that is, gas purchased 
for resale for industrial use only. The Natural Gas Act pro- 
vides that all rates and charges by any natural gas company 
in connection with the transportation or sale of natural gas 
subject to the jurisdiction of the Federal Power Commission 
shall be “just and reasonable”; otherwise the charges are de- 
clared to be unlawful. 15 U.S.C. § 717ce(a). Section 717c(c) 
provides that under such rules and regulations as the Com- 
mission may prescribed, any natural gas company shall file 
schedules showing all rates and charges for any transportation 
or sale subject to Commission jurisdiction, together with all 
contracts which in any manner affect or relate to such rates. 
Section 717c(e) provides that. whenever any such new sched- 
ule is filed, the Commission shall have authority upon its own 
initiative to enter upon a hearing concerning the lawfulness 
of such rates appearing in the schedule. 

The Natural Gas Act also provides for important differences 
between the powers of the Federal Power Commission with 


(22) 


23 


regard to industrial gas, on the one hand, and nonindustrial 
as, on the other. Thus the Commission is given discretion 
authority to suspend the operation of any new rate for a 
period not in excess of five months, provided it is not la 
rate for the sale of natural gas for resale for industrial use 
only. It is further provided that if such hearing by the Com- 
mission is not concluded by the expiration of the suspension 
period, the proposed new rate shall go into effect forth- 
with, but the Commission is given authority in that event 
to require the natural gas company to furnish a bond to 
refund any amounts which ultimately may be ordered by 
the Commission. 

The present proceeding was commenced on August 6, it 
when Pacific Northwest Pipeline Corp. filed its schedules wi 
the Commission covering a general increase in rates. Ac. 
companying the new tariff schedules, as required by law, were 
copies of service agreements with various purchasers, including 
Pacific Natural Gas Co. 

This filing was docketed by the Commission under No. 
G-13202. By order entered September 4, 1957, the Com- 
mission suspended for five months the effective application 
of the new rates, as applied to all sales by Pacific Northweat 
Pipeline Corp. except of course sales of industrial gas. 
support of its order, the Commission recited that the “in- 
creased rates and charges provided in said tariff sheets, as 
tendered on August 6, 1957, have not been shown to be jus- 
tified, and may be unjust, unreasonable, unduly discrimina- 
tory, or preferential, or otherwise unlawful.” 

Petitioner Pacific Natural Gas Co. was granted leave to 
intervene in the administrative proceeding, and on January 17, 
1958, moved that the Commission enter an order rejecting 
the filing of the new rates to the extent that the schedules 
filed purported to apply to natural gas purchased by peti- 
tioner. This motion having been denied by order issued Feb- 
ruary 25, 1959, and a motion for rehearing having also been 
denied, there was duly filed in this court on June 12, 1959, 
the pending petition for review of the Commission’s order 
of February 25, 1959. 
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Article III of petitioner’s service agreement read as follows: 
Buyer agrees to pay Seller for all natural gas service 
rendered under the terms of this Agreement in accord- 
ance with Seller’s Rate Schedule I-1 as filed with the 
Federal Power Commission, and as such rate schedule 
may be amended or superseded from time to time. 
This Agreement shall be subject to the provisions of 
such rate schedule and the General Terms and Con- 
ditions applicable thereto on file with the Federal 
Power Commission and effective from time to time, 
which by this reference are incorporated herein and 
made a part hereof. 


One of the General Terms and Conditions contained in the 
tariff schedule filed by Pacific Northwest Pipeline Corp., thus 
incorporated by reference into the agreement, is the following: 


Seller’s rates, charges, classifications and services as 
set forth in this Tariff are subject to regulation by the 
Federal Power Commission under the Natural Gas Act. 
Seller shall have the right to file from time to time 
with the Federal Power Commission undér Section 4 
of the Natural Gas Act such new rate schedules and 
changes in its existing effective Tariff as Seller may 
find necessary from time to time to assure Seller just 
and reasonable rates and charges as well as a rate suffi- 
cient to service the Seller’s debt, attract capital, insure 
expansion and provide adequate natural gas service 
to all Seller’s customers. Without in any way limiting 
the generality of the foregoing, Seller shall have the 
right to file new rate schedules fairly and appropri- 
ately reflecting changes in the rates and charges paid 
by Seller for natural gas. Buyer shall have the right 
to protest any such new rate schedules and changes 
before the Federal Power Commission. [Italics 
added.] 


Preliminarily we reject one argument of a procedural 
nature, advanced by Paeific Northwest Pipeline Corp. ‘as 
intervenor in the present review proceedings, to the effect 
that the petitioner, Pacific Natural Gas Co., has no standing 
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to challenge the constitutional validity of the Commission’s 
order. It seems to us pretty clear that if the Commission had 
had power to do so, it would have suspended the application 
of all new rates filed by the supplier, including rates applicable 
to industrial gas. Since the Commission by the provision of 
§ 717c(e) did not have power to do this, it only applied the 
five-month suspension to rates applicable to sales of nonindus-+ 
trial gas. Thus, regardless of whether the new rates for both 
industrial and nonindustrial gas are ultimately found reason-+ 
able or unreasonable, Pacific Natural Gas Co., as a purchaser 
of industrial gas, will have suffered a financial detriment in 
that, unlike the purchasers of nonindustrial gas, it will have 
obtained no benefit from the five-month suspension provision, 
The record contains no evidence sustaining the suggestion. 
that, even if petitioner was financially injured in the first in+ 
stance by the Commission’s inability to suspend new rates for 
industrial gas, the burden was passed on to those buyers to 
whom Pacific Natural Gas Co. distributed the gas it bought 
from Pacific Northwest Pipeline Corp. Certainly we cannot 
say that any other person is in a better position than petitioner 
to maintain the constitutional claim. Cf. Columbia Broadcast- 
ing System, Inc. v. United States, 316 U.S. 407, 423-24 (1942)! 

On the merits, we have concluded that we ought not to set 
aside the Commission’s order. 

This case is squarely ruled by the decision of the Supreme 
Court in United Gas Pipeline Co. v. Memphis Light, Gas & 
Water Division, 358 U.S. 103 (1958) ; that is to say, where the 
service agreement does not prescribe a fixed rate to be 
charged, as was true in the Memphis case, the buyer may 
properly promise, as it did here, to pay for the natural gas at 
whatever rate is on file with the Commission, the schedule 
including which may, of course, be filed unilaterally by 5) 
vendor. 

The only difference between the present case and thd 
Memphis case is that the service agreement there did not con+ 
tain the sentence italicized above: “Buyer shall have the right 
to protest any such new rate schedules and changes before the 
Federal Power Commission.” - 

Petitioner makes much of this “right to protest” clause, con+ 
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tending that, as applied to industrial gas, it can only be con- 
‘strued to mean that the buyer must consent to the new rates: 
tto be charged for such gas before the rates can be filed with 
the Commission. The protest clause is totally lackmg in 
ambiguity; and we cannot see how a reserved right to protest. 
mew rates “before the Federal Power Commission” can confer 
@ right to withhold consent to such rates before they are filed. 
All that is accomplished by the protest clause, we think, is to 
make it clear that the buyer has not waived any right to pro- 
test the reasonableness of the new charges before the Com- 
mission pursuant to § 717c(e) of the statute. 

_ Nor can it be said that this rejection of petitioner’s proposed 
interpretation of the contract must involve the conclusion 
that the contract is void for vagueness as applied to new in- 
dustrial gas rates in that the price which petitioner must pay 
for industrial gas rests completely in the discretion of the 
supplier of the vendor. See Taller & Cooper v. Illuminating 
Electric Co., 172 F. 2d 625, 626 (C.A. 7th, 1949). Many 
cases have held that a pricing provision is not void for vague- 
ness where the provision is that the price to be paid by the 
buyer is to be governed by a rate list applicable to a number 
of buyers but subject to unilateral change by the seller. See 
Warren v. Skelly Oil Co., 235 F. 2d 722 (C.A. 10th, 1956) ; 
Col-Tex Refining Co. v. Coffield & Guthrie, Inc., 196 F. 2d 
788 (C.A. 5th, 1952); Buggs v. Ford Motor Co., 113 F. 2d 
618 (C.A. 7th, 1940); Geyen v. Time Oil Co., 46 Wash. 2d 
457, 282 P. 2d 287 (1955). See also Prosser, “Open Price 
in Contracts for Sale of Goods,” 16 Minn. L. Rev. 733, 769 
et seq. (1932). 

Alternatively, petitioner argues that if its preferred inter- 
pretation of the contract is rejected, then the provisions of 
the Natural Gas Act with reference to the suspension of new 
industrial gas rates must be unconstitutional. In this con- 
nection, petitioner alleges that at common law it would have 
had a right to reparations against the-seller if the rates charged 
by the public utility were judicially fourid to be unreasonable. 
Assuming without deciding, the existence of such a common 
law right, we think that petitioner should point to some pro- 
vision of the Natural Gas Act which takes away that right. 
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Granting that the Congress: has: conferred upon the Federal 
Power Commission the primary jurisdiction to inquire into 
the reasonableness of rates, rather than leaving that matter 
to the courts, we cannot find in the Act any provision which 
says that a common law action cannot be brought by the buyer 
to recover overcharges on rates which have been found by 
the. Commission, in the exercise of its powers under § Oe); 
to be. excessive. ; 

_But. passing that difficulty, we do not believe that the legis- 
lative power is helpless to abolish a common law right without 
enacting a statutory right in its place. As stated in Munn 
v. Illinois, 94 U.S..118, 134 (1876): “A person has no property, 
no vested interest, in any rule of the common law. That is 
only one of the forms of municipal law, and is no more sacred 
than any other.* * * Indeed, the great office of. statutes is 
to remedy defects in the common law as they are developed, 
and to adapt it.to the changes of time and circumstances,” 
' .As appears hereafter, the differences in treatment of indus- 
trial gas and non-industrial gas had a reasonable basis of fact 
to justify. the distinctions made. | 

. We assume that the arbitrariness of a classification, if it 
is bad enough, may be violation of the due process clause of 
‘the Fifth Amendment: even though that contains no equal 
protection clause. See Bolling v. Sharpe, 347 U.S. 497, 499 
(1954) ; Marquez v. Aviles, 252 F. 2d 715, 717 (C.A. Ist, 1958). 

The enactment of the Natural Gas Act was preceded bi 
some available legislative history. See, generally, DeVane, 
“Highlights of Legislative History of the Federal Power Act 
of 1935 and the Natural Gas Act of 1938,” 14 Geo. Wash. L. 
Rev. 30 (1945). During the second session of the 74th Con- 
gress, hearings were held on H.R. 11662, an early draft of what 
finally emerged as the Natural Gas Act of 1938. At this time 
the -Act contained no provision such as is now found in 15 
US.C. § 717¢(e) exempting industrial gas from the Commis- 
sion’s power to suspend rates. Instead, § 1(b) of H.R. 11662 
provided that the Federal Power Commission was not author- 
ized to consider or establish rates for the sale of industrial gas 
at all, on the perfectly rational ground that rigorous competi- 
tion from other fuels assured a low price for industrial gas and 
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thus rendered governmental supervision of the supplier’s 
charges unnecessary. See Hearings on H.R. 11662, House 
Committee on Interstate and Foreign Commerce, 74th Cong., 
‘2d Sess. at pages 17, 95, 108. Some arguments against the 
exemption of industrial gas from the regulatory powers of the 
Commission were also heard, particularly the argument that 
if industrial gas were left unregulated and subject to cutthroat 
competition, the Commission in fixing rates for domestic users 
of gas would have to consider the low profit of suppliers from 
sales of industrial gas and on that basis allow a greater profit 
on sales of domestic gas so as to give the supplier a fair profit 
on the investment as a whole. See bid. at 77-78. See also 
Ibid. at 108. 

When the bill was reintroduced at the next session of the 
Congress, the proviso exempting industrial gas from all regu- 
lation had been deleted. However, on the floor of the House 
an amendment was offered, which is presently found in 15 
US.C. § 717c(e), exempting industrial gas from the Federal 
Power Commission’s power to suspend rates, and exempting 
industrial gas from the discretionary power of the Commis- 
sion to require security from the supplier to make repara- 
tions in cases where new rates are set aside by the Commis- 
sion as unreasonable after the period of suspension has ex- 
pired. See 81 Cong. Rec. 6727 (1937). This compromise 
provision apparently was acceptable to those who originally 
had opposed any and all regulation of industrial gas. More- 
over, Representative Lea, the draftsman of both bills noted 
that contracts for industrial gas were, at that time anyway, 
usually of short-term duration, and that the effect of the 
proviso was to prevent suspension when such short-term con- 
tracts were involved. See Ibid. at 6727-28. We cannot es- 
cape the conclusion that the Congress had a rational basis for 
saying that industrial gas needed less regulation than non- 
industrial gas. 

’ A judgment will be entered affirming the order of the Fed- 
eral Power Commission. 

(Endorsed.) Opinion Filed Mar. 14, 1960. 


Frank H. Scum, 
Clerk. 
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an Ohio corporation, Mipwest Inpustria, & Commer; 
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profit association, and Kansas Crry Power & | 
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FEDERAL PowER CoMMISSION, 
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On Petition tor Review of Order of 
Federal Power Commission 


REPLY BRIEF FOR PETITIONERS 


The parallel arguments in the Commission’s and Cities 
Service’s briefs fail to come to grips with or answer the 
major premise of petitioners’ argument: namely, that 
nothing in Section 4(e) of the Natural Gas Act or its 
legislative history either compels or supports the Com- 
mission’s interpretation that its power to require a bond 
and order refunds is limited to those increased rate sched- 
ules which it first suspends. Since no such limited inter- 
pretation is required by the Act, it need not and should 
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not be read into Section 4(e) because: (1) it would be in- 
consistent with the Act’s prime purpose of rate protection 
for all users, including industrial users; (2) it would con- 
flict with the express requirements of the Act that all 
rates must be just, reasonable and non-discriminatory; (3) 
it would produce such gross unfairness and discrimination 
as would amount to an unconstitutional taking of peti- 
tioners’ property without any prior hearing upon the rea- 
sonableness of the rates industrial users must pay; and (4) 
it would involve an unconstitutional delegation of rate 
making authority to Cities Service. 

Since none of the Commission’s or Cities Service’s 
contentions reach the heart of petitioners’ position, an 
extended reply is unnecessary. This reply brief will treat, 
therefore, only a few of their arguments not covered by 
our main brief. 


1 Congress Did Not Intend to Deprive Industrial Gas 
Users of the Act’s Rate Protection. 


The Commission and Cities Service argue (Resp. Br. 
7-11, Inter. Br. 17-23) that the legislative history of the 
Act demonstrates that Congress was concerned only to 
protect domestic users against industrial rates which were 
too low, i. e., did not carry their fair share of the cost of 
supplying the gas resold to industrial users. Petitioners 
have already pointed out (Br. 27, fn. 15) that this con- 
tention was directly contradicted by both of the sponsors 
of the bill which became the Act, Congressman Lea and 
Senator Wheeler... The Supreme Court has repeatedly 


1Congressman Lea’s statements are set forth in full in our 
main brief, pp. 57-60. Senator Wheeler’s statement is quoted in 
part at p. 9, fn. 6 of the Commission’s brief. The remainder of his 
statement shows that Congress was concerned with and intended 
to protect not only domestic users but also industrial users against 
discriminatory rates (81 Cong. Rec. 9315): 


«* * * At the present time, some of the pipelines that 
are selling at wholesale will sell to one community at a 
certain price, and sell to another community at another price. 
They are permitted to sell to one industry at one price and 
to sell to another industry at another price. In other words, 
the present state of affairs permits the old racket of rebates 
in discriminations against cities and against counties and 
against municipalities, and against particular industries in 
a community.” 
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emphasized that the Act contemplates effective regulation 

of rates charged all classes of users, including industrial 

users. Colorado Interstate Gas Co. v. F.P.C., 324 U.S. 581, 

595-596; Panhandle Eastern Pipe Line Co. v. P.S.C. of 

Indiana, 332 U.S. 507, 520; Atlantic Refining Co. v. P.S.C. 
New York, 360 U.S. 378, 388. In the Atlantic case, decid 

during the past term, the Supreme Court stated, 360 US. 

lc. 388: 


“The purpose of the Natural Gas Act was to under- 
write just and reasonable rates to the consumers o 
natural gas. Federal Power Com. v. Hope Natural 
Gas Co., 1944, 320 U.S. 591, 64 S. Ct. 281, 88 L. Ed. 
333. As the original § 7(c) provided, it was ‘th 
intention of Congress that natural gas shall be sold 
in interstate commerce for resale for ultimate public 
consumption for domestic, commercial, industrial, or 
any other use at the lowest possible reasonable rate 
consistent with the maintenance of adequate service 
in the public interest.’ 52 Stat. 825.7 The Act was so 
framed as to afford consumers a complete, permanent 
and effective bond of protection from excessive rates 
and charges.” (Emphasis added). 


“tThe 1942 amendments to § 7, 56 Stat. 83, were not 
intended to change this declaration of purpose. See Hear+ 
ings, House Interstate and Foreign Commerce Committee, 
on HR 5249, 77th Cong., lst Sess. 18-19; HR Rep. No. 1290, 
77th Cong., Ist Sess.; S. Rep. No. 948, 77th Cong., 2d Sess.’ 


Furthermore, the legislative history cited and relied 
on by Cities Service and the Commission is not legislative 
history relating to the Natural Gas Act at all, but rather 
relates to earlier bills which contained very different juris- 
dictional provisions. And the statements quoted by Cities 
Service in particular were made by opponents of the Act 
as finally enacted, not by the Act’s proponents or sponsors. 
Cities Service (Inter. Br. 17-18) relies on statements made 
in hearings on the bills which became the Public Utility 
Holding Company Act of 1935 (H.R. 5423 and S. 1725, 74th 
Cong.) three years before passage of the Gas Act. What 
Cities Service fails to point out is that while one of these 
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bills, H.R. 5423, contained a section regulating interstate 
gas transmission and sales, its jurisdictional provision 
would have applied to any sale in interstate commerce, 
including direct pipeline sales. The statements quoted and 
relied on by Cities Service (Inter. Br. 17-18) in the hear- 
ings on this bill from February 19 through April 15, 1935, 
were made by natural gas company representatives argu- 
ing for the total exemption of the natural gas industry 
from regulation (including, of course, industrial sales for 
resale). This same plea was rejected by Congress three 
years later in passing the Natural Gas Act; see Sec. 1 of 
the Act (Pet. Br. pp. 50-51 and discussion pp. 24-25 Pet. 
Br.). Hence, it is a compelling inference that the reason- 
ing and support for the contention that industrial con- 
sumers need no rate protection must also have been re- 
jected by Congress, and the contrary policy was in fact 
established by the Natural Gas Act of 1938. As the Su- 
preme Court pointed out in Schwegmann Bros. v. Calvert 
Distillers Corp., 341 U.S. 384, 394, and Mastro Plastics Corp. 
v. NLRB, 350 U.S. 270, 288: 


“The fears and doubts of the opposition are no 
authoritative guide to the construction of legislation. 
It is the sponsors that we look to when the meaning 
of the statutory words is in doubt.” 


The Commission (Resp. Br. 9) and Cities Service 
(Inter. Br. 18) also rely on statements made by Dozier 
DeVane, then Solicitor of the Federal Power Commission, 
in hearings on H.R. 11662, 74th Cong., 2d Sess., irom 
April 2 through April 15, 1936, two years prior to the 
passage of the Natural Gas Act. This bill, which was one 


2Cities Service also quotes, at the top of page 18 of its brief, 
testimony of Ralph A. Feagin appearing on behalf of “A Com- 
mittee Representing the Natural Gas Industry”, in hearing on 
S. 1725 (the Senate version of the Public Utilities Holding Com- 
pany Act of 1935) in April, 1935. S. 1725, under consideration, 
did not contain any provision for regulating interstate trans- 
mission and sale of natural gas (unlike the companion bill H.R. 
5423) and Mr. Feagin’s testimony was entirely devoted to op- 
posing the application of Title I of the Holding Company Act to 
natural gas companies. Hence, his testimony has no relevance 
whatsoever to the interpretation of the Natural Gas Act. 
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of the direct predecessors of the Gas Act, contained a pro- 
vision (Section 1(b)) expressly exempting from regula- 
tion any sales of natural gas for industrial use only, whether 
direct or wholesale sales. Mr. DeVane, stating that hhe 
was testifying personally and not on behalf of the Fed- 
eral Power Commission, supported this provision on the 
ground that regulation was unnecessary because sales for 
industrial use were highly competitive. This viewpoint 
was, as we have shown, expressly rejected by Congress 
in passing the Natural Gas Act two years later. Thus, 
it is difficult to understand how it can be claimed that 
the DeVane testimony has any bearing on the interpreta- 
tion of the Natural Gas Act, which, as enacted, expressly 
rejected his views. As the Supreme Court said in reject- 
ing a similar attempt to rely on the DeVane testimony 'to 
limit the Commission’s powers under the Act, in Phillips 
Petroleum Co. v. Wisconsin, 347 U.S. 672, 680-82, lc. 682, 
footnote 9: 


“An earlier bill, H.R. 11662, 74th Cong., 2d Sess., 
would have limited the jurisdiction of the Power ee 
mission to ‘the transportation of natural gas in hig 
pressure mains in interstate commerce and io 
natural-gas companies engaged in such transportation 
* * *? Much of the legislative history advanced 
in support of petitioners’ position was developed in 
connection with this bill, including the testimony of 
Dozier A. DeVane, Solicitor of the Federal Power 
Commission. Because of the much different juris- 
dictional provision of H.R. 11662, such testimony has 
little relevance here.” (Emphasis added). | 


Finally, Cities Service seeks to rely on comments and 
legislative action or inaction subsequent to the Congress 
which enacted the Natural Gas Act, including (Inter. Br. 
13) a comment in 1957 by the House Committee on In- 
terstate and Foreign Commerce on H.R. 8525, one of 
numerous later bills to amend the Gas Act (85th Cong., 
Ist Sess.; H. Rep. No. 837). Clearly, any such comment 
can have little or no bearing on the intent of Congress 
some twenty years previously in enacting Section 4(e)) 
of the Natural Gas Act. As the Supreme Court pointed 
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out in rejecting a similar attempt to provide a retrospec- 
tive interpretation of Congressional intent in Panhandle 
Eastern Pipe Line Co. v. P.S.C. of Indiana, 332 U.S. 507, 
l.c. 519, footnote 14: 


“In support of its position appellant relies in part 
on H. Rep. No. 800, 80th Cong., Ist Sess., favorably 
reporting H.R. 4051 amending the Natural Gas Act. 
This bill did not become law. The views expressed 
in the committee report made in 1947, some nine 
years after the Natural Gas Act’s passage, are hardly 
determinative or, in juxtaposition with the contempo- 
raneous history, persuasive of the congressional intent 
in passing that Act.” 


The legislative history of the direct predecessor bills 
of the Natural Gas Act not only does not support the 
Commission’s limiting interpretation of Section 4(e), but 
it affirmatively shows that Congress intended effective 
rate protection for industrial users (Pet. Br. pp. 57-60, 


and discussion pp. 21-25, 27), in fact provided them the 
same rate protection as given to other classes of users, 
with the sole exception of the suspension power. The 
history of the various earlier bills makes abundantly 
clear that a part of the natural gas industry wanted no 
regulation at all, or, at a minimum, no regulation of any 
sales for industrial use. In contrast, representatives of 
other interests such as Congressman Poage (Pet. Br. 
26-27, 57-60) wanted federal regulation of all sales in 
interstate commerce, including sales for resale for in- 
dustrial use. 

The Commission has frankly recognized (Resp. Br. 8) 
that “Congress in adopting the non-suspension proviso 
did not expressly consider its effect on ordering refunds 
with respect to rates for sales for resale for industrial 
use only.” However, the ultimate decision by Congress 
was to regulate all sales for resale by pipelines regardless 
of the end use of the gas, but not to regulate any direct 
Pipeline sales.* Wholesale sales of industrial gas (the type 


®Most, but not all, direct pipeline sales are for industrial 
purposes. 
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here involved) were regulated because Congress, reject- 
ing the arguments relied on here by the Commission and 
Cities Service, concluded that all classes of users required 
rate protection. Colorado Interstate Gas Co. v. F.P.C., 
324 U.S. 581, 595-596. Congress did not extend federal 
regulation to direct pipeline sales for the sole reason that 
such sales were or could be state-regulated, Panhandle 
Eastern Pipe Line Co. v. P.S.C. of Indiana, 332 U.S. 507, 
and the purpose of the Act was to “plug the gap” in exist- 
ing state regulation, not to duplicate the protection which 
was or could be provided by the States. Interstate Natural 
Gas Co. v. F.P.C., 331 U.S. 682; Phillips Petroleum Co. 
v. Wisconsin, 347 US. 672, 682. 


It will be recalled (Pet. Br. 24) that during the hear+ 
ings in 1937 on H.R. 4008 (the immediate predecessor to 
the bill which became the Gas Act), W. A. Dougherty, 
representing a number of pipelines with large industrial 
sales, suggested an amendment to Section 1(b) (the ju- 
risdictional provision) to exempt from regulation any and 
all sales for industrial use (Hearings, H.R. 4008, 75th 
Cong., 1st Sess., pp. 123-125). Subsequently, in the same 
hearings, John E. Benton, the General Solicitor of the 
National Association of Railroad and Utilities Commis+ 
sioners, who had been active at all stages of the considera} 
tion of this bill, offered a substitute to Dougherty’s 
proposed amendment, contending that Dougherty’s pro- 
posal should be rejected because federal regulation of 
wholesale industrial sales was necessary for consumeft 
protection since such sales, unlike direct pipelines indus} 
trial sales, could not be state-regulated (id. at p. 143; quoted 
only in part by the Commission, Resp. Br. 9): 


“Sales for industrial use ought not to be exempt 
from all regulation for the result may very well be that 
unjustifiable discrimination will result, and there wil 
be no Commission to which complaints may be made. 
Sales for industrial use plainly ought to be subject to 
regulation by the same Commission which regulate se 
sales to other classes of consumers, so that just an 
reasonable rates, for the several classes of service, 
properly related to each other, may be established 
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The language of the suggested amendment (i. e., Ben- 
ton’s amendment) just proposed leaves the purpose 
unaffected, and makes clear that the regulation of in- 
tercompany sales is designed for the protection of the 
consuming public, as a part of the complete regulation 
of the entire utility service.” (Emphasis added). 


The substitute offered by Mr. Benton in place of Mr. 
Dougherty’s proposal was identical with the text of Sec- 
tion 1(b) of the Act as finally enacted, apart from a few 
minor editorial revisions. 

Clearly, Mr. Benton’s reasoning, not Mr. Dougherty’s, 
was persuasive to Congress. It is simply not true, there- 
fore, that Congress concluded that the existence of com- 
petition or other characteristics of wholesale industrial gas 
service made regulation unnecessary for consumer pro- 
tection.‘ 

It follows that Congress did not foresee or intend that 
its “eleventh hour” insertion of the Proviso in Section 
4(e) (expressly dealing only with the suspension 
power) would or could be interpreted as reversing its 
carefully considered decision that industrial users like 
other users required rate protection. Yet, as we have 
shown in our main brief (pp. 21-24), if Section 4(e) in- 
cluding the Proviso is construed to limit the Commission’s 
bonding power over industrial rate schedules, the re- 
sult is to effectively exempt such sales from Federal or 
any other regulation, the very result Congress refused to 
adopt. 


‘Both the Commission (Resp. Br. 10) and Cities Service 
(Inter. Br. 10) seek to distinguish the I.C.C.’s holding in Increased 
Freight Rates, 1958, 302 ICC 665 (discussed Petitioner’s main 
brief, pp. 28-30), on the ground that there the railroads had 
undertaken to place their increased, non-suspended freight rates 
in effect subject to a refund obligation. The undertaking by the 
rail carriers to make refunds under the non-suspended schedules, 
standing alone, could not provide a legal basis for such refunds 
unless the ICC had the authority to order refunds upon the 
non-suspended rates under Section 15 (7), since the rates on 
file and allowed to become effective without suspension consti- 
tuted the only lawful rates unless and until modified by the ICC. 
Kansas City S.R. Co. v. C. H. Albers Commission Co., 223 U.S. 
SN ae res and Ohio R. Co. v. Westinghouse C. & K. Co., 
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Since, as the Commission admits (Resp. Br. p. 8), Con- 
gress in adopting the Proviso limiting its suspension power 
did not expressly consider the effect on bonding power, 
since industrial users are extended complete rate protection 
under the fundamental policy of the Act, and since’ the 
bonding power is an essential requisite of effective rate 
protection, Congress clearly intended that the Commission 
under Sec. 4(e) of the Act, should have the power to re- 
quire a bond and order refunds on increased rates for all 
classes of service, including industrial sales. | 


II. 


Pacific Natural Gas Co. v. F.P.C. Does Not Support the | 
Commission’s Interpretation of Its Bonding Power. 


The Commission (Resp. Br. 12) and Cities Service 
(Inter. Br. 19-21, 24) rely heavily on the recent Ninth Cir- 
cuit decision, Pacific Natural Gas Co. v. F.P.C., No. 16498, 
March 14, 1960 (opinion printed in full, Resp. Br. 22-28), 
involving one of the so-called Memphis* questions: 4! e.. 
whether or not Pacific Northwest Pipe Line Company’s 
sale contract with Pacific Natural, one of its distributor cus- 
tomers, authorized that pipeline company to file unilaterally 
determined rate increases subject only to the Commis- 
sion’s review powers. Thus, that case involved primarily 
an interpretation of the particular service contract’s lan- 
guage. Pacific Northwest’s contract language was even 
more explicit in permitting the pipeline the unilateral right 
to file for rate increases than the Memphis contract lan- 
guage. Pacific Natural asked that the Commission reject 
the tariff filing as to industrial rates and, incidentally io 
its main argument, suggested that Section 4(e) of the Act 


5United Gas Pipe Line Co. v. Memphis Light, Gas & Water 
Division, 358 U.S. 103, had held that a pipe line could file such 
unilateral rate increases under Section 4 of the Gas Act, provided 
the increases did not violate a fixed price contract; it further 
held that United’s increases in that case were sanctioned by| its 
contracts. In view of this decision, the only issue open in tthe 
Pacific Natural proceeding was the lawfulness of the Commtis- 
sion’s finding that Pacific Northwest’s contracts sanctioned uni- 
laterally determined increases, e. g., that its service agreement 
paralleled those in Memphis. | 
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would be unconstitutional as applied to Pacific North- 
west’s increased wholesale industrial rates if that Section 
denied the Commission the power to suspend those uni- 
laterally determined increased rates. Pacific Natural did 
not argue that Section 4(e) permitted the bonding of non- 
suspendible increased rates for industrial resale or that 
refund should be required upon industrial gas purchases, 
nor did it refer to the supporting language or legislative 
history of the Act upon bonding and refund power.° Rather, 
it assumed the correctness of the Commission’s limiting 
interpretation as to its bonding power and merely argued 
that the lack of a suspension power made the Act uncon- 
stitutional. 

The Ninth Circuit thus had no occasion to construe 
Section 4(e) upon the power to require bond or other 
undertaking for refund upon industrial gas purchases, since 
no such issue was raised. Having actually decided the case 
on the Memphis issue (“This case is squarely ruled by the 
decision of the Supreme Court * * *”, Resp. Br. 25), the 
Ninth Circuit in passing on Pacific Natural’s argument 
relating to the suspension power merely stated that Con- 
gress had reasonable grounds for deciding that industrial 
resale rates, unlike other rates, need not be subject to 
suspension, because they were usually of short duration, 
citing certain legislative history discussed supra and at 
pp. 24-31 of Petitioner’s main brief. It assumed without 
discussion in reaching this conclusion that the non-sus- 
pension proviso also limited the Commission’s bonding 
power. Since this issue had not been raised or briefed to 
that Court, its gratuitous statement (Resp. Br., App. B, p. 


6Pacific Natural’s constitutional argument was perfunctory, 
the substance of it consuming only a little over two pages (pp. 
16-17, Inter. Br. 35-37) in its twenty-page main brief. The Com- 
mission, in responding to Pacific Natural’s arguments relied pri- 
marily on the assertion that it would not be hurt by Pacific 
Northwest’s increased rates, and made no reference to the legis- 
lative history of Section 4(e). Nor did the intervenor, with the 
exception of a passing reference in a footnote to its brief, deal 
with legislative history. 
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28) regarding limitation of the bonding and refund power 
must be regarded as strictly dicta.” | 

There can be no doubt that Congress did intend to 
withhold suspension power over rates for industrial | re- 
sale, presumably for the reason that the then short-term 
nature of such contract rates made a five months sus- 
pension period inappropriate and perhaps inequitable. 
While short term industrial contracts perhaps afforded 
a basis for difference in treatment upon suspension of newly 
filed rate schedules, this is not true upon bonding and/re- 
fund power (Pet. Br. 36, 39-40) because such a result wauld 
be contrary to and in conflict with the Act’s fundamental 
purpose of just, reasonable and non-discriminatory rates 
for protection of all classes of users. In fact, extending 
difference in treatment to bonding and refund power over 
industrial resale gas is actually illogical; that such sHort 
term industrial contracts were without right of suspension, 
if anything, made bonding and refund power the more nec- 
essary for any effective rate regulation. Were the Com- 
mission limited to prospective rate review in passing on|in- 
creases under say, three to five year industrial sales con- 
tracts, such contracts might terminate prior to any Com- 
mission rate action (considering the present docket delay), 
completely frustrating application of the “just and reason- 
able” standard. It follows that Chairman Lea could hardly 
have intended to withhold bonding and refund powers 
merely because of the short-term nature of industrial re- 
sale contracts.® 


7The sole reference in support of the Court’s dictum is “See 
81 Cong. Rec. 6727 (1937)”, referring to the colloquy between 
Chairman Lea and Congressman Poage (Resp. Br., App. Bi p. 
28). The debate so referred to is set forth in full in Petitioners’ 
main brief (App. B., pp. 57-60), and we show in our main brief 
(pp. 26-27) that this colloquy supports exactly the opposite con- 
clusion. Hence, albeit correct upon suspension power, the Court’s 
dicta is clearly unsupported upon bonding or refund power. 

The DeVane article in 14 Geo. Wash. Law Rev. 30, also cited 
by the Court (Resp. Br. p. 27), was merely a brief generalized 
description of the Act’s legislative history containing nothing 
bearing on this issue. 


8Nor can it be argued that the short term of such contracts 
made effective rate increase regulation under Section 4 unnec- 
essary because of the availability of the Commission power to 
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The Pacific Natural case did not involve, nor did the 
parties or the court consider, the issues raised in this case. 
Hence it is in no way persuasive, let alone decisive, of 
whether the Commission has the power to require a bond 
or undertaking securing refund upon permitting non- 
suspendible industrial rate schedules to become effective. 
Further, the rationale of short term industrial supply con- 
tracts, while perhaps pertinent as io different treatment 
of industrial sales for the five months suspension period, 
completely fails to support the lack of a power to require 
bond and refund upon industrial rates held to be unjust, 
unreasonable and excessive. 


Il. 


The Commission Has Adopted No Explicit, Long Standing 
interpretation That Section 4(e) Limits Its Bonding Powers 
over Wholesale Industrial Rate Schedules. 


The Commission argues (Resp. Br. pp. 5-6) that, con- 
temporaneously with the passage of the Natural Gas Act 
and consistently thereafter, the Commission represented to 
Congress that it lacked a bonding power to secure refunds 
upon increased wholesale rates for gas sold for industrial 
use, and that such a consistent and long standing ad- 
ministrative interpretation must be given great weight. 
The Commission and Cities Service also argue that Con- 
gress, by its inaction on these representations, has ratified 
the Commission’s limiting interpretation of its bonding 
power. The Commission’s position, however, has neither 
been consistent, clear-cut, or long continued with respect 
to its bonding power over non-suspendible industrial sched- 
ules. 

First, it will be recalled (Pet. Br. pp. 27, 58-9) that 
the Commission represented to Congress before passage 


control such prices in granting certificate authorization under 
Section 7 of the Act. In the first place, the original Act gave 
the Commission only very limited certification powers (52 Stat. 
825). Also the Commission has no power to control the “justness 
and reasonableness” of proposed rates under Section 7, even in 
its present form, Atlantic Refining Co. v. P.S.C. of New York, 
360 U.S. 378, and there is nothing in the language or history of 
the Act to suggest that consumers purchasing under short-term 
contracts are less entitled to protection against unlawful rate 
levels, than other consumers. 
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of the Act that the Proviso would not undermine its power 
to regulate wholesale industrial gas rates. And, secondly, 
apart from the Mobile proceeding in 1953 some fifteen 
years after passage of the Act, the Commission can point 
to no reported decision in which it has squarely taken 
any position as to its bonding power over rates for whole 
sale industrial gas®*. This is partly the result, no doubt, of 
the fact that the problem of excessive industrial gas rates 
has become acute only in recent years.’ In any case, a 
merely tacit “administrative construction” can hardly be 
given the controlling weight which the Commission and 
Cities Service would ascribe to it. 


Furthermore, even if from time to time the Commis 
sion, its individual members, or its staff believed that the 
Commission had no bonding power over non-suspendible 
industrial schedules, they did not so inform Congress until 
during the 84th Congress, almost twenty years after pass- 
age of the Act! The first formal Commission legislative 


®The Commission’s early orders cited at page 5 of the Com+ 
mission’s brief and at page 10 of Cities Service’s brief do not 
hold that the Commission is without a bonding power as to inp 
creased industrial rates, but merely conclude tacitly and without 
discussion that the industrial rate schedules therein involved 
were non-suspendible. We know of no case other than Mobile, 
end neither the Commission nor Cities Service cites any, where 
the Commission has held it lacks the bonding power here in 
issue. 


10The Commission has had little or no opportunity to con; 
sider the issue of wholesale industrial refunds until recently, since 
the problem has become important only in the past few years 
primarily as a result of the sharply increased gas prices docu+ 
mented in the Supreme Court’s recent decision, Atlantic Refin+ 
ing Co. v. Public Service Commission, 360 U.S. 378, 390-392. A 
we point out in our main brief, p. 12, seven major pipelines mak 
sales under schedules specifying the end use of gas for taustelel 
purposes; only three of these seven, Cities Service Gas Company, 
United Gas Pipe Line Company, and Pacific Northwest Pipeline 
Corp., sell more than 5% of their total jurisdictional gas under 
such non-suspendible schedules. Although the issue here pre+ 
sented was suggested in argument in the “Mobile” proceeding 
involving United Gas Pipe Line Co.’s rates, it was not directly 
involved or relied upon in that proceeding either by the Com- 
mission or the courts. This is the first case in which the issu 
has been squarely presented to the Commission and the courts 
for adjudication. 
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recommendation” appears in the 1951 F.P.C. Annual Re- 
port (p. 144) issued thirteen years after passage of the 
Gas Act, and only requested deletion of the Proviso to 
restore the Commission’s suspension power. This report, 
as well as all subsequent annual reports (through the re- 
cent 1959 report), did not inform Congress that the Com- 
mission also believed that it had no bonding power over 


1The Commission’s claim of “contemporaneous” construction 
rests solely in a report by its Acting Chairman, in May, 1939, 
after the Act’s enactment, on H. R. 5070, a bill providing mis- 
cellaneous amendments to that Act, including an amendment to 
delete the Proviso prohibiting suspension of wholesale industrial 
rate schedules. The language of the report completely contra- 
dicts the Commission’s claim that it contemporaneously construed 
the Act as limiting its bonding power. After an introductory 
paragraph stating that the bill would, inter alia, “repeal the 
limitation on the power of the Federal Power Commission to 
suspend rates of service for the sale of natural gas for resale for 
industrial use only,” the pertinent Commission comment, in its 
entirety, was as follows: 


“(5) Elimination of the proviso regarding suspension 
of rates on resale for industrial use. 


Section 4(e) of the Natural Gas Act as in effect at 
present contains a proviso that the Commission shall not 
have authority to suspend the rate, charge, classification or 
service for the sale of natural gas for resale for industrial 
use only. It is now proposed by H.R. 5070 to eliminate this 
proviso. This proviso relates to the power of the Commis- 
sion to suspend such rates, etc., for a period not exceeding 
five months pending a hearing and decision on the rate or 
regulation. The proviso as it stands obviously aids in the 
protection of producers or consumers of natural gas for 
industrial purposes where there is competition with other 
fuels. Moreover the existing proviso also prevents this com- 
mission from stopping the application of a rate which would 
place an unjust burden upon other gas consumers. The pres- 
ent law is opposed to equitable and effective regulatory 
practice.” (Emphasis added). 


While the Commission’s language is somewhat obscure, its gen- 
eral meaning is clear. The Proviso is bad because it prevents the 
Commission from “stopping the application” of wholesale indus- 
trial rates; i. e., it cannot suspend them, but must allow them 
to go into effect. The Commission’s comment does not state that 
the Proviso is also bad because it prevents refunds of unlawful 
amounts collected under such schedules—rather it carefully leaves 
that issue open. Hence, the comment not only does not support 
the Commission’s claim of a contemporaneous construction, but 
shows affirmatively that at that early date the Commission took 
we Position that only its suspension power was limited by the 
roviso. 
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wholesale industrial schedules because of the proviso,'? or 
for any other reason. 

It follows that there has been no long standing and 
consistent administrative construction of Section 4(e) to 
which this Court should give deference. And even if the 
Commission through inaction or indecision had indicated 
over the years a disbelief in its plenary bonding power, 
“for that matter”, as the Supreme Court said in over- 
riding a similar reluctance on the part of the F.P.C, to 
assert jurisdiction in Phillips (347 U.S. at 678), “even 
consistent error is still error”. 


IV. 


The Petitioners’ Constitutional Rights Are Directly Violated 
As a Result of the Commission’s Interpretation | 
of the Natural Gas Act. 


The Commission’s argument (Resp. Br. 12-17) that its 
interpretation of the Act is not unconstitutional despite 
the resulting injury to petitioners appears to assume that 
only petitioner Gas Service’s rights are here at issue. [Of 
course, it is the consumer petitioners, the ultimate indus- 
trial users, which are primarily injured and Gas Service is 
merely a conduit of the increased rates actually borne} by 
such industrial users. However, Gas Service is aggrieved 
and entitled to raise the constitutional issue under the 
ruling of the Ninth Circuit in the Pacific Natural case re- 
lied on so heavily by the Commission (Resp. Brief, App. 
B, pp. 24-25). 

The Commission (and Cities Service) argue, however, 
that the consumer petitioners are in no worse position un- 
der the Commission’s interpretation than they would | be 
absent any regulation of Cities Service’s rates, and hence 
suffer no unconstitutional deprivation or discrimination. 


12The recommendation is couched in virtually identical lan- 
guage, mentioning only the suspension power, in all the reports: 
1951, p. 144; 1952, p. 152; 1953, p. 154; 1954, p. 170; 1955,| p. 
181; 1956, p. 18; 1957, p. 24; 1958, p. 16; 1959, p. 19. 

The Proviso contained in 4(e) would have been deleted 
if the President had not been compelled to veto the Harris bill 
(1957) on other grounds. 
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But the fact is that prior to the Commission’s order No. 
144 (adopting in 1948 (13 Fed. Reg. 6371) regulations 
authorizing unilateral rate filings sustained in Memphis, 
supra’) negotiated fixed price contracts were not uncom- 
mon in the industry and distributors and industrial con- 
sumers were in a far better position to obtain some form 
of contract protection against rising fuel costs. Since 
Order No. 144, most customers in effect must depend only 
on the Commission for protection against unjust rates" 
and, of course, that protection has been withheld from the 
present petitioners by denial of a bond for refund of ex- 
cessive charges. 

Cities Service (Inter. Br. 27) also challenges the 
consumer petitioners’ claim of injury from Cities Service’s 
presumptively unreasonable rates, asserting that the con- 
sumer petitioners have the option of shifting from gas to 
other fuels. The question here is, what are petitioners’ 
rights under the statute, not whether they and other indus- 
trial gas users might avoid some of their damages from 
excessive rates by using another fuel. This same argument 
could be applied to commercial users who are also subject 
to curtailment and so must have standby equipment. The 
answer is that the Act imposes an obligation to serve ail 
classes of consumers without discrimination. Since peti- 
tioners have had no hearing before the Commission, they 
have had no opportunity to demonstrate on this record the 
fact that many of the petitioners cannot, either for technical 
or economic reasons, shift to other fuels. Accordingly, we 
refer in our main brief (pp. 34-35) to the record before the 
Commission in Cities Service’s earlier rate cases where some 
of these petitioners presented extended testimony and 
evidence showing their necessary dependence on natural 


Order No. 144 (18 C.F.R. 154.38(d)(3)) authorized, and 
in fact encouraged, pipelines to contract for a right to make 
unilateral changes in their rate schedules. 


4This is why the Commission’s (Resp. Br. 13) and Cities 
Service’s (Inter. Br. 15) reliance on the Mobile decision simply 
is beside the point. Congress may not have intended the Natural 
Gas Act to enhance the pipelines’ rate making powers, but as 
interpreted and applied by the Commission, it undoubtedly has 
done so. 
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gas as a fuel. Cities Service’s citations (Inter. Br. 27), 
to testimony in those proceedings and to information filed 
with the Commission by petitioner Kansas City Power & 
Light Co. do not in any way refute petitioners’ contention. 

To begin with, petitioners’ position is (Pet. Br. 32- 
35) that many—not all—industrial users are committed 
to the use of natural gas as their industrial fuel. Peti- 
tioners referred to testimony given in the earlier Cities 
Service rate cases by representatives of several industrial 
concerns, and by an economist testifying generally for 
and upon the general effect upon the numerous industrial 
concerns affected (Pet. Br. pp. 34-35, esp. footnotes 24-27). 
No contrary reference is given regarding the testimony in 
behalf of two specific industrial concerns or such general 
testimony cited by Petitioners. Some 66 industrial users 
(Pet. Br., App. C, pp. 61-65) are members of petitioner 
Midwest, having individual industrial problems and being 
tied to use of natural gas to differing degrees and for 
varying reasons—the nature of their processing, type of 
products as foods, etc. Cities Service (Inter. Br. 27) 
recognizes that other fuels in some instances would not 
“satisfactorily do the job”. Kansas City Power & Light 
Co., which is not a member of Midwest, uses boiler gas 
for the production of electricity and steam heat for serv- 
ice to domestic and commercial as well as industrial users. 
Perhaps its choice of fuels is more directly related to com- 
petitive costs than is true of any of the industrial gas users 
which are members of Midwest. 

While undoubtedly true that price and economics plays 
a vital part in choice of industrial fuels by some of the 


1SHowever, K. C. P. & L. Co.’s use of boiler gas to generate 
power for electricity and to make steam for heating is not 
necessarily “the use of gas for industrial purposes only”, Con- 
solidated Edison Co. of N.Y. v. Federal Power Commission, 271 
F.2d 942, 953, C.A. 3, Nov. 1959, cert. granted April 18, 1960, 
28 L.W. 3305. Such reference to K. C. P. & L. Co. as the primary 
illustration in opposition to petitioners’ contention, raises the 
interesting possibility that Cities Service’s Revised Rate Sched- 
ules I-1 and I-2 do not relate to “the sale of natural gas for 
resale for industrial use only”, within the meaning of the Proviso 
of Sec. 4(e) of the Act (Pet. Br., App. A, p. 53). See Citids 
Service’s definition of “Industrial Use”, para. 19 of its General 
Terms and Conditions (R. 29), which includes boiler use fdr 
conversion to “electric power.” 
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ultimate industrial users represented here by Midwest, 
we reassert that price and the numerous other factors 
mentioned in our main brief do tie industrial concerns to 
use of natural gas. This would have been demonstrated 
if a hearing had been held, as we believe it was shown in 
the earlier rate cases. Whether compelled to remain users 
of natural gas because of price, or because of technical 
requirements of their processing, the fact remains that 
most industrial users are “captive customers”. As such, 
their constitutional right are directly violated by the Com- 
mission’s interpretation of Sec. 4(e) of the Act denying 
them bond for refund of any excessive charges embodied 
in Revised Rate Schedules I-1 and I-2. As the Court 
stated in the Pacific Natural case (Resp. Br. p. 25), “as 
a purchaser of industrial gas [petitioner], will have suf- 
fered a financial detriment in that, unlike the purchasers 
of nonindustrial gas, it will have obtained no benefit * * *” 
from the Act; hence, these petitioners may “maintain the 
constitutional claim”. 


Finally, the Commission (Resp. Br. 14) and Cities 


Service (Inter. Br. 16, 24) both rely on the Memphis de- 
cision, Cities Service (although not the Commission) going 
so far as to claim that it disposes of the present constitu- 
tional issues. The issue decided in Memphis, as both the 
opinion (358 U.S. at 115, fn. 10) and the excerpts from 
petitioners’ brief in that case (reprinted in Inter. Br., pp. 
38-45, see pp. 41, 45) make clear, was the interpretation 
of United Gas Pipe Line Company’s service contracts 
with its distributor customer. That customer, Memphis, 
did not argue that the Commission’s interpretation of 
Section 4(e) resulted in unconstitutionality, but rather 
that since it had been and would be injured by unilateral 
pipeline rate increases, it should not be found to have 
consented to them by its service contract. Hence, the 
present issue of statutory construction, including the re- 
lated constitutional questions, was neither presented to 
nor decided by the Supreme Court in its ruling that 
Memphis had contracted away any right it might have 
had to object to United’s increased rate filings. 
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CONCLUSION 


The Petitioners have shown the fallacy of the Com- 
mission’s belief that it does not have the statutory power 
to protect industrial users against unlawful and excessive 
rates by requiring a bond or other undertaking to refund 
‘excessive charges collected prior to any hearing and final 
decision by the Commission. The Commission’s failure to 
exercise its regulatory responsibilities is today causing great 
and wholly unnecessary injury to industrial users served 
through several major pipeline companies. This inj is 
contrary to the primary purpose of the Act, and could/not 
occur absent the Act and the Commission’s unjustifiably 
limited interpretation of its bonding power over industrial 
rates. Therefore, the Commission’s interpretation of Sec. 
4(e) of the Act results in an unconstitutional taking of 
petitioners’ property and that of other industrial customers. 
The possible extent of this injury is vividly illustrated by 
the brief amicus curiae of Mississippi Valley Gas Company 


showing that the rates of United Gas Pipe Line Company® 
for sales for industrial use only have completely and per- 
manently escaped regulation for the past five years (and 
possibly will continue to be unregulated for many addi- 
tional years into the future) as a result of the Commissidn’s 
failure to bond United’s six pending industrial rate |in- 
creases. 


Only the most clear and explicit statutory language 
could justify a result so manifestly contrary to the spirit 
and purpose of the Natural Gas Act. We have shown,/|on 
the contrary, that the Act does not say and does not mean 
what the Commission thinks it means, and that, to prevent 
the gravest injustice, this Court should so rule. For these 
reasons, aS well as for the reasons set forth in Petitioners’ 
main brief, the Petitioners should be granted the relief 
prayed for in their Petition for Review, and specifically 
Cities Service’s Revised Rated Schedules I-1 and I-2 should 
be permitted to become effective as of June 23, 1959, sub- 


.__ **United is the largest domestic gas pipe line company, mak- 
ing sales in excess of 1.25 trillion feet of gas annually. 
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ject to bond or undertaking for refund of any excessive 
charges or amounts collected thereunder. 
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IN THE 


United States Court of Appeals 
For tue District or CotumBia Circurr 


No. 15,401 


THE Gas Service Company, Er au., Petitioners, 
v. 


FEDERAL PowEer Commission, Respondent. 


On Petition to Review an Order of the 
Federal Power Commission 


BRIEF FOR INTERVENOR 
CITIES SERVICE GAS COMPANY 


——— 


COUNTER-STATEMENT OF THE CASE 


Petitioners seek review of a procedural order issued by 
the Federal Power Commission (Commission) on June 19, 
1959, initiating a hearing as to tariff revisions which had 
been filed by Cities Service Gas Company (Cities) on May 
21, 1959 (R. 460-62). Such filing reflected a general in- 
crease in all of Cities’ rates for resale, including those 
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contained in its Rate Schedules I-1 and I-2 which govern 
rates for sales for resale for industrial use only (R. 36-41). 
Cities stated in its filing that it proposed to make such 
changed rates effective on June 23, 1959 (R. 36). By its 
June 19, 1959 order, the Commission suspended and stayed 
the effective date of the rate changes for the statutory 
period of five months, pending hearing and decision, except 
for the changes in Rate Schedules I-1 and I-2 (R. 460-62). 
Cities placed its changed resale rates for industrial use 
(Rate Schedules I-1 and I-2) into effect on June 23, 1959." 


The Petitioners contend that the Commission had the 
power, and a duty in this case, to make such changed resale 
industrial rates effective subject to a refund obligation. 
The Commission has consistently held that the statutory 
limitations on its suspension and refund power make such 
refund power inapplicable to resale industrial rates. 


Cities owns and operates a natural gas pipeline serving 
local gas distributors at wholesale and direct consumers 


at retail in Kansas, Missouri, Oklahoma and Nebraska. 
One of its wholesale distributor customers is Petitioner, 
Gas Service Company (Gas Service) which purchases gas 
from Cities under various rate schedules, including Rate 
Schedules I-1 and I-2. Such latter schedules relate solely 
to sales for resale for industrial use. Gas purchased from 
Cities under Rate Schedules I-1 and I-2, is resold by Gas 
Service to its industrial customers, among which are Peti- 
tioners, Sheffield Steel and Kansas City Power & Light 
Company. 


Petitioners were permitted to intervene in the proceeding 
below by Commission order issued January 27,1960. Prior 
to that time, Petitioners had, on July 17, 1959, filed a 
Joint Petition for Rehearing of the order under review 
requesting the Commission to modify and set aside its 


1 After the five month period of the suspension, the remaining changes in 
rates became effective, subject to a refund obligation. See, order issued 
December 16, 1959, Re, Cities Service Gas Company, Docket No. G-18799. 
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| 
Order ‘‘insofar as it permitted Revised Rate Schedulés 
I-1 and I-2 to become effective without bond or other pro- 
vision for refund.’? (R. 485-525). On August 27, 1959, 
the Commission issued its order denying the application 
for rehearing (R. 588-9). 


The Petition for Review was filed on October 8, 1959. 
By order of the Court issued November 13, 1959, Cities 
was permitted to intervene. On the same date, the Cont 
denied Petitioners’ motion for stay pendente lite of the 
order under review. On March 24, 1960, the Court per- 
mitted Mississippi Valley Gas Company (Mississippi 
Valley), a purchaser of resale industrial gas from Unite 
Gas Pipe Line Company, to file a brief amicus curiae. 


SUMMARY OF ARGUMENT 
I 


Petitioners contend that the Commission had the powe 
under Section 4(e) of the Natural Gas Act, and had a duty 


in this case, once it ordered a hearing with regard to 
increases in Cities’ resale industrial rates, to make such 
rates effective subject to a refund obligation. 


This contention is negated by the fact that the Commis- 
sion’s refund authority is expressly limited by the language 
of Section 4(e) to those rates made effective after a period 
of suspension. Since changes in resale industrial rates 
cannot be suspended, as admitted by Petitioners, such 
changes do not fall within the scope of the Commission’s 
refund authority. The Commission has consistently held 
that the statutory limitations on its refund and suspension 
authority prevent it from subjecting changes in resale 
industrial rates to a refund obligation. In view of the 
statutory limitations on the Commission’s authority, the 
Commission has repeatedly requested Congress to amend 
the Act to give it the refund authority which Petitioners 
claim it now has. Numerous amendments to the Act hav 
been proposed for such purpose, but none have seh 
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enacted. In reviewing the powers given to the Commis- 
sion under Section 4(e) of the Act, the Supreme Court has 
construed the Act as limiting the Commission’s refund 
authority so as to exclude rates for sales for resale for 
industrial use only. 


II 


The Commission’s interpretation is consistent with the 
legislative history of the Act which shows that industrial 
sales were deliberately singled out by Congress for special 
rate treatment. Congress did not deem it necessary to 
provide industrial consumers with the same rate protection 
afforded to other consumers, because industrial gas is 
sold in keen competition with other fuels. For this reason, 
Congress limited the Commission’s suspension and refund 
authority so as not to apply to wholesale rates for in- 
dustrial use only. 


Ii 


Petitioners’ constitutional arguments were rejected by a 
recent decision of the Ninth Circuit Court of Appeals. In 
reviewing identical constitutional arguments that Court 
held that, ‘‘the differences in treatment of industrial gas 
and non-industrial gas had a rational basis of fact to 
justify the distinctions made.’’ Pacific Natural Gas Co. 
v. F.P.C., Case No. 16,498, 28 L.W. 2485 (March 14, 1960). 
Moreover, the Supreme Court found no constitutional diffi- 
culties when it reviewed and approved the same rate chang- 
ing procedures as here involved, despite identical argu- 
ments to those being made herein, which urged that there 
was no valid legal basis for permitting pipelines to make 
changes in industrial rates effective pending hearing and 
decision, where the Commission was without power to 
make such rates effective subject to a refund obligation. 
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ARGUMENT 
I 


PETITIONERS’ CONTENTION THAT THE COMMISSION HAS 
REFUND AUTHORITY OVER NON-SUSPENDIBLE INDUS! 
TRIAL RATES. IS CONTRARY TO THE PLAIN 
UNAMBIGUOUS LANGUAGE OF THE ACT AS INTERPR 
BY THE COMMISSION, CONGRESS, AND THE SUPREME 
COURT. 


Although Petitioners concede that the Commission has 
no power to suspend and stay the effectiveness of filed 
changes in resale industrial rates, once the notice require- 
ments of Section 4(d) of the Act are met, they take thd 
position that by ordering a hearing, the Commission ac! 
quires the power under Section 4(e) of the Act to make 
such changes in rates effective subject to a refund obliga- 
tion (Br. pp. 12-13). 


The Commission, however, has consistently held that its 
refund power under Section 4(e) of the Act is limited 


to those rates which can be, and are, made effective after 
a period of suspension. Since resale industrial rates are 
by express proviso excluded from the Commission’s sus- 
pension power under Section 4(e) of the Act, and, there- 
fore, cannot be made effective after a period of suspension, 
the Commission has consistently held that the scope of its 
refund authority does not extend to such rates, 


As will be shown in this section of the brief, the Com- 
mission’s interpretation is compelled by the plain and 
unambiguous language of Section 4(e) of the Act and such 
interpretation is entitled to great weight. Additionally, 
repeated unsuccessful attempts have been made to amend 
the Act to give the Commission the refund power over in- 
dustrial rates which Petitioners claim it now has. More- 
over, the Supreme Court in two cases has read the Act 
as limiting the Commission’s refund power so as not to 
apply to resale industrial rates. 
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A. The Plain Language of the Act 
Negates Petitioners’ Assertions 


Cities’ agreements with its wholesale distributor cus- 
tomers, including Gas Service, do not bind Cities to sell 
gas at a specific price for the contract term. Instead, the 
distributors have agreed to pay the rates on file with the 
Federal Power Commission.? This type of agreement has 
been interpreted as giving Cities the right to file changes 
in its rates from time to time without the additional consent 
of its customers. United Gas Pipe Line Company v. 
Memphis Light, Gas & Water Division, 358 U.S. 103, 79 
8. Ct. 194 (1958). Petitioners do not challenge Cities’ 
right to make such changes under its agreements.® 


In order to make changes in its rates effective, Cities 
must meet the notice requirements of Section 4(d) of the 
Act. Section 4(d) provides that ‘‘unless the Commission 
otherwise orders’”’ a natural gas company must give at 
least 30 days’ notice of a proposed change in rates by 


filing such change with the Commission. The changes in 
rates automatically go into effect on the date fixed by the 
company upon giving such 30 days’ notice, unless the 
Commission suspends the effectiveness of the rates under 
Section 4(e) of the Act.* Under Section 4(e), the Com- 


2The form of contract is a part of Cities’ FPC Tariff. See Cities FPC 
Gas Tariff, Second Revised Volume No. 1, Original Sheet No. 38. 


3 This is only the third time in the 22-year history of the Natural Gas Act 
that Cities has filed a general increase in its resale rates. The last two 
increases were resolved by a single settlement agreement between Cities and 
its customers and approved by the Commission. Re Cities Service Gas 
Company, 15 F.P.C. 1448, 


4 Petitioners contend that the unless otherwise orders provision in Sec- 
tion 4(d) of the Act refers to the fact that the Commission can order a 
hearing under Section 4(e). They further contend that if the Commission 
orders a hearing, rates no longer go into effect under Section 4(d) alone, 
but go into effect under Sections 4(c), (d) and (e) and the Commission 
thereby acquires the power to make all changes in rates effective subject 
to a refund obligation (Br., pp. 16-17). Petitioners are clearly in error. 
The unless otherwise orders provision in Section 4(d) of the Act refers to 
the fact the Commission may, under Section 4(d), waive the 30-day notice 
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mission, while reviewing such changes, can suspend and 
stay the effective date of the changes for a maximum periad 
of five months. Resale industrial rates, however, are ex- 
pressly excluded from such suspension power by the fol- 
lowing proviso in Section 4(e) : 


“<* * * Provided, That the Commission shall not have 
authority to suspend the rate, charge, classification or 
service for the sale of natural gas for resale for indus- 
trial use only; * * *.? | 


Thus, since the Commission cannot suspend and thereb 
stay the effective date for changes in resale industrial 
rates, such rates go into effect automatically as provided 
by the Act on the date fixed by the Company upon giving 
the required statutory notice. 


When rates can be and are suspended, those rates go 
into effect upon completion of the suspension period on 
motion of the natural gas company. Where rates are ‘‘thus 
made effective’’ the Commission may require the company 
to furnish a bond to refund any amounts found to be exces- 
sive and not justified by its decision. This is provided in 
Section 4(e) as follows: 


‘«* * * Tf the proceeding has not been concluded and 
an order made at the expiration of the suspensio 
period, on motion of the natural-gas company making 
the filing, the proposed change of rate, charge, classifi- 
cation, or service shall go into effect. Where increase 
rates or charges are thus made effective, the Commis- 
sion may, by order, require the natural-gas company 
to furnish a bond, to be approved by the Commission, 
to refund any amounts ordered by the Commission, 
** * and, upon completion of the hearing and decision, 
— 
requirements for good cause shown (See also, Commission’s Regulations, 
18 OFR 154.22, 154.51). The fact that the Commission orders a hearing 
has nothing whatever to do with making rates effective. For example, the 
Commission may order a hearing without suspending the effectiveness of tha 
rates. In such case, the rates go into effect under Section 4(d) upon 
compliance with the statutory notice requirement. The Commission’s ultimate 


determination would then be prospective only, | 
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to order such natural-gas company to refund, with 
interest, the portion of such increased rates or charges 
by its decision found not justified. * * * ’”% 


It is this last quoted provision which is primarily in 
issue in this case. The Commission has consistently held, 
as it did in this case, that its refund power is limited by 
the above language to those rates made effective after a 
period of suspension. Since resale industrial rates are 
made non-suspendible by the above proviso, the Commis- 
sion has held that the scope of its refund power does not 
extend to those rates. 


Petitioners, on the other hand, propose a construction 
which is strained and unnatural and which would render the 
“thus made effective’? phrase meaningless. Petitioners 
contend that the ‘‘thus made effective’? phrase refers to 
the opening sentence of Section 4(e) which gives the 
Commission the power to hold a hearing with regard to 
newly filed rates (Br., pp. 19-20). Since the opening 


5 Emphasis is supplied unless otherwise indicated in this brief. 
6 Section 4(e) reads in pertinent part as follows: 


‘¢Whenever any such new schedule is filed the Commission shall have 
authority * * * to enter upon a hearing concerning the lawfulness of 
such rate, charge, classification, or service; and, pending such hearing 
and the decision thereon, the Commission, upon filing with such schedules 
and delivering to the natural-gas company affected thereby a statement 
in writing of its reasons for such suspension, may suspend the operation 
of such schedule and defer the use of such rate, charge, classification, 
or service, but not for a longer period than five months beyond the 
time when it would otherwise go into effect: Provided, That the Com- 
mission shall not have authority to suspend the rate, charge, classification, 
or service for the sale of natural gas for resale for industrial use only; 
and after full hearings, cither completed before or after the rate, charge, 
classification, or service goes into effect, the Commission may make 
such orders with reference thereto as would be proper in a proceeding 
initiated after it had become effective. If the proceeding has not been 
concluded and an order made at the expiration of the suspension period, 
on motion of the natural-gas company making the filing, the proposed 
change of rate, charge, classification, or service shall go into effect. Where 
increased rates or charges are thus made effective, the Commission may, 
by order, require the natural-gas company to furnish a bond, to be 


sentence has nothing whatever to do with making rates 
effective, it is clear that such a reading would render 
the ‘‘thus made effective” phrase meaningless and super- 
fluous, and thereby do violence to basic canons of ¢on- 
struction. Ex parte Public National Bank, 278 U.S. 101, 
104, 49 S. Ct. 43, 44 (1928); Consolidated Flower Ship- 
ments, Inc. v. C.A.B., 205 F. 2d 449, 450 (C.A. 9, 1953).| It 
seems clear that if Congress had intended, as Petitioners 
claim, to make all changes in rates subject to the Com- 
mission’s refund powers, whether or not such changes ted 
been suspended, it could have easily done so by simply 
omitting the ‘‘thus made effective”? limitation. The word, 
“‘thus,’? is an obvious reference to the preceding sentence 
which prescribes the manner in which rates are made effec- 
tive after a period of suspension. | 
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B. The Commission's Consistent Interpretation 
Is Entitled to Great Weight 


As the Commission stated in its order denying the Peti- 


tioners’ application for rehearing (R. 588-9) : 


«* * * The Com 
allowing the above- 
a sale for industria 


The Commission’s long-standing interpretation of the 
limits on its refund powers is entitled to great weight, 
particularly where, as here, the Commission played an 
active role in framing the provisions of the Act, and 
Congress has acquiesced in such interpretation. United 

approved by the Commission, to refund any amounts ordered by the 


Commission, * * * and, upon completion of the hearing and decision, 
, Pp Pp 4 


to order such natural-gas company to refund, with interest, the portion 
of such increased rates or charges by its decision found not justified. 


* we Hdd 
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States v. Bergh, 352 U.S. 40, 46-7, 77 S. Ct. 106, 109-110 
(1956) ; Panhandle Eastern Pipe Line Company v. F.P.C., 
232 F. 2d 467, 471 (C.A. 3, 1956); Signal Oil & Gas Co. 
v. F.P.C., 238 F. 2d 771, 774 (C.A. 3, 1956). 


As early as 1940, the Commission issued orders suspend- 
ing rate increases, except insofar as they applied to the 
sale of natural gas for resale for industrial use and without 
attaching any refund obligations. Re Home Gas Company, 
2 F.P.C. 848 (1940); Re United Fuel Gas Company, 3 
F.P.C. 803 (1942) ; Re United Fucl Gas Company, 4 F.P.C. 
759 (1944); Re United Gas Pipe Line Co., 7 F.P.C. 791 
(1948). In 1953, Mobile Gas Service Corporation requested 
that United Gas Pipe Line’s newly filed resale industrial 
rates be made subject to refund. The Commission held, 
that ‘‘the power to require refunds under Section 4(e) 
of the act applies only to rates which are subject to sus- 
pension and which have been suspended.’’ Re Mobile Gas 
Service Corp., 12 F.P.C. 1422, 1424. 


Although Petitioners suggest that no weight be given 
to the Commission’s consistent interpretation, they rec- 
ommend that overriding weight be given to a 1958 I.C.C. 
decision, wherein that Commission permitted rates to be- 
come effective without suspension, but subject to refund 
(Br., pp. 28-30).7 A reading of the case shows, however, 
that it does not, as Petitioners claim, indicate that the 
LC.C. has generally interpreted its refund powers under 
Section 15(7) of the Commerce Act in a manner contrary 
to the Commission’s construction of Section 4(e) of the 
Natural Gas Act. No issue was raised in that case with 
regard to the I.C.C.’s power to subject non-suspended rates 
to a refund obligation, because the carriers in filing the 
increased rates proposed that such rates be made effective 
subject to a refund obligation (302 I.C.C. 672). Since the 
carriers received the relief requested, they could hardly 
be heard to complain. Moreover, analogies between Sec- 


T Increased Freight Rates, 1958, Ex Parte No. 212, 302 LC.C, 665. 
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tion 15(7) of the Commerce Act and Section 4(e) of the 
Natural Gas Act are highly questionable in this case. All 
rates under the Commerce Act are subject to the I.0.C.’s 
suspension power and, therefore, in this vital respect the 
Commerce Act is different from the Natural Gas Act. 


C. The Commission Has Repeatedly Urged 
Congress to Give It the Refund Power 
Which Petitioners Claim It Now Has 


The Commission’s interpretation assumes even greater 
significance in view of the fact that repeated unsuccessful 
attempts have been made to amend the Act to give the 
Commission the refund power which Petitioners claim it 
now has. United States v. Bergh, supra. The courts have 
consistently declined ‘‘to repudiate an administrative 
interpretation of the Act which Congress refused to repudi- 
ate after being repeatedly urged to do so.’’ Alstate Con- 
struction Co. v. Durkin, 345 U.S. 13, 17, 73 S. Ct. 565, 568 
(1953); Mitchell v. Covington Mills, 97 App. D.C. 165, 
229 F. 2d 506 (1956) ; Signal Oil & Gas Co. v. F.P.C., supra. 


Beginning in 1939, and at various times during the 1940’s 
and in the Commission’s annual reports for every year 
since 1951 to the present, the Commission has recommended 
to the Congress that the Act be amended to delete the 
proviso which excludes industrial rates from the Commis- 
sion’s suspension powers. Although Petitioners state 
that the legislative recommendations in the Commission’s 
Annual Reports ‘‘did not inform Congress that the Co 
mission also believed that it had no bonding power ove 
wholesale industrial schedules because of the proviso,’’ thi 


Tee OS FE 


8 Report of Acting Chairman of F.P.C. to Committee on Interstate an 
Foreign Commerce, House of Representatives, on H.R. 5070, 76th Cong, 
Ist Sess. (May 6, 1939, unpublished); Middle West Hearing Before th 
Special Senate Committee to Investigate the Fuel Situation in the Middl 
West, 78th Cong., Ist Sess. 747-8 (1943); Senate Report 1234, Senat, 
Committee on Interstate and Foreign Commerce on H.R. 4051, 80th Cong., 
2d Sess, 97-99 (1948); F.P.C. Annual Reports, 1951-1959 at pp. 144, 153, 
154, 170, 181, 18, 24, 16 and 19, respectively. 


Qs 
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reports of the Commission submitted to Congress in support 
of its legislative recommendations fully disclosed the Com- 
mission’s interpretation (Br., pp. 43-44). Thus, in a report 
submitted by the Commission on Senate Bill 1880, 84th 
Congress, the Commission stated :® 


‘¢* * * Under section 4(e) of the act, changes in rates 
or changes for the sales of natural gas for resale are 
subject to suspension for a maximum period of 5 
months. At the end of that time, if the proceeding 
initiated by the suspension has not been concluded 
and an order issued by the Commission disposing of 
the issues, the proposed change rate or charge may be 
made effective on motion of the natural-gas company. 
At the conclusion of the proceedings, the Commission 
may deal with the rate from the date when it became 
effective on motion since section 4(e) provides that— 


‘Where increased rates or charges are thus made 
effective, the Commission may * * * upon completion 
of the hearing and decision, * * * order such natural- 
gas company to refund, with interest, the portion of 
such increased rates or charges by its decision found 
not justified.’ 


‘‘With respect to changes in rates or charges for 
sales for resale for ‘industrial use only, however, the 
decision of the Commission, upon completion of the 
hearing, may have only prospective effect. The Com- 
mission may do nothing about the period preceding 
the deciston when such rates or charges were effective 
even if it appears that during that period the rates 
or charges were unreasonably high, unduly discrimi- 
natory, or preferential. The Commission, therefore, 
favors, as it always has, the deletion of the prohibition 
as proposed by the bill.’’ 


Primarily, because of the Commission’s recommenda- 
tions, numerous amendments to the Act have been intro- 
duced to delete the proviso which excludes industrial rates 


9 Hearing before the Committee on Interstate and Foreign Commerce, United 
States Senate, 84th Congress, 1st Sess., p. 1177. 
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from the Commission’s suspension powers,!® and which 
thereby would give the Commission power to subject sueh 
rates to a refund obligation. Such a bill is presently pend- 
ing in Congress."1 Never once has Congress intimated 
that the Commission has refund powers over industrial 
rates notwithstanding the proviso as to suspension. Indeed, 
Congress has stated the very opposite as evidenced by the 
following report submitted by the House Committee on 
Interstate and Foreign Commerce on H.R. 8525, recom- 
mending deletion of the suspension proviso :” 


“‘Because of the proviso above quoted, rates for 
the sale of natural gas for resale for industrial use 
only go into effect at once, * * *. The protections 
afforded by the suspension and bonding provisions 
referred to are denied to industrial consumers by the 
proviso referred to,”’ 


The fact that Petitioners have been well aware of the 
Commission’s repeated efforts to acquire refund power 
over industrial rates is reflected in the following stat¢- 
ment made by counsel for Petitioner, Sheffield Steel, in 
Cities’ last rate proceeding (Docket G-2410, Tr. 7894-6) 


‘Section 4(e) of the Act provides that the Commis 
sion shall have no authority to suspend rates for resalle 
for industrial purposes only. Accordingly, Sheffield 
and industries similarly situated have been paying 
increased gas rates ranging from nearly 60 per cent 
to over 75 per cent for more than two years without 


10§. 2921 and H.R. 7624, 83rd Cong., Ist Sess.; S. 1880, 84th Congi, 
1st Sess.; H.R. 6645, 84th Cong., 1st Sess.; See House Debates at 101 
Cong. Record 10315; H.R, 3363, 6478, 7232, 8525, 85th Cong., 1st Sess. 


11§, 2251, 86th Cong., 1st Sess. 


12 Committee on Interstate and Foreign Commerce, House of Representatives 
Report No. 837, 85th Cong., 1st Sess., p. 14. An identical amendment was 
proposed in the House debates on H.R. 6645, 84th Cong., 1st Sess. and the 
reason given for the amendment was the same as that quoted above (101 
Cong. Record 10315). This bill, with the amendment, was passed by 
Congress, but was later vetoed by the President in 1956. 
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benefit of any suspension or authoritative determina- 
tion concerning their reasonableness.’’ 


” * * * * * 


‘‘The Commission has long recognized the possibility 
of just this kind of inequity. For some years now, it 
has annually asked Congress to eliminate the Section 
4(e) proviso to which I have referred—in an attempt 
to insure equality of treatment under all jurisdictional 
rates of the pipe lines subject to its jurisdiction. While 
its efforts in this regard nearly succeeded, in the form 
of Section 4 of the Harris Bill, the onerous proviso 
is still with us. 


“‘T mention this matter at this time solely for the 
purpose of calling it forceably to the Commission’s 
attention. Having before it in this case a concrete 
and specific example of the inequity which can result 
from the 4(e) proviso, we urge that it try with renewed 
vigor to get it removed from the Act. 


‘‘Indeed, it is our hope that before another rate 
increase filing is made by Cities Service Gas Company, 
the industrial customers, whose continued prosperity 
and growth are so important to that line and who 
serve to reduce overall system costs by material im- 
provement of load factor, may be assured of receiving 
equality of treatment with all other classes of service. 


‘<Presipinc Examiner: Your statement is made con- 
cerning the inequity of the existing law and is in no 
sense a withdrawal of your concurrence in the stip- 
ulation? 

‘“‘Mr. Mann: That is exactly correct, Mr. Exam- 
iner, as I think I have indicated. And I speak upon 
the point at this time because this case and this par- 
ticular disposition points out clearly and specifically 
how the inequity works in practice.’’ 


It is apparent that Petitioners, having failed to obtain 
legislation from Congress, now seek to have the Court 
legislate a change in the Act under the guise of statutory 
construction. This the Courts have consistently refused 
to do. See, Christner v. Poudre Valley Cooperative Assn., 
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235 F. 2d 946, 950 (C.A. 10, 1956), and numerous cages 
cited therein. 


D. The Commission's Interpretation Is Consistent 
With the Supreme Court's Review of the 
Powers Given to the Commission Under 
Section 4(e) of the Act 


The requirements for filing changes in rates under Sec- 
tion 4(d) of the Act and the powers given to the Commis- 
sion under Section 4(e) of the Act were thoroughly te- 
viewed by the Supreme Court in United Gas Pipe Line Co. 
v. Mobile Gas Corp., 350 U.S. 332, 76 S. Ct. 373 (1956) and 
United Gas Pipe Line v. Memphis Light, Gas & Water 
Division, supra. 


As pointed out by the Court in Mobile, supra, Section 
4(d) provides for notice to the Commission of any change 
in rates, ‘‘and the change is effected, if at all, not by an 
order of the Commission but solely by virtue of the natural 
gas company’s own action’’ (350 U.S. 342). Under See- 
tion 4(e) the Commission is given the same power which|it 
has under Section 5(a)—‘‘It is simply the power to review 
rates and contracts made in the first instance by natural 
gas companies and, if they are determined to be unlawful, 
to remedy them’ (350 U.S. at p. 341). The difference 
between Section 4(e) and 5(a) was stated by the Court 
as follows (350 U.S. at p. 341): 


‘o* * * All that §4(e) does, however, is add to this 
basic power, in the case of a newly changed rate or 
contract (except ‘industrial’ rates), the further powers 
(1) to preserve the status quo pending review of the 
new rate by suspending its operation for a limited 
period, and (2) thereafter to make its order retroactive, 


13 Petitioners erroneously contend that once the Commission orders a hearihg 
rates go into effect under Scctions 4(c), (a) and (e) and not under i 
alone. Petitioners claim that in this event the rates become effective b 
reason of the Commission order permitting them to become effective ( 
pp. 16-17). Mobile repudiates this contention. 


ry 
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by means of the refund procedure, to the date the 
change became effective. * * *”’ 


Hence, the Commission’s powers with regard to non- 
suspendible industrial rates under Section 4(e) are the 
same as they would be in reviewing rates under Section 
5(a), that is, to review the rates and if found unlawful, 
to change them prospectively. 


In reviewing and approving the rate filing procedures 
involved herein in the Memphis case, the Supreme Court 
stated (358 U.S. at p. 113): 


“¢* * * The Act comes into play as to rate changes 
only in (1) imposing upon the seller the procedural 
requirement of filing timely notice of change, (2) giving 
the Commission authority to review such changes, and 
(3) authorizing the Commission, in the case of rates 
for sales of gas for other than exclusively industrial 
use, to suspend the new rates for a five-month period 
and thereafter to require the posting of a refund bond 
pending a determination of the lawfulness of the rates 
as changed (See §4(d), (e), at Note 3, supra).”’ 


As to the question of refund powers over industrial rates, 
the dissenting opinion agreed with the majority (358 U.S. 
at p. 119): 


‘© * * * And if the increases are in industrial rates, it 
appears that the Commission has no authority to 
require a refund of any unjustified increase collected 
before its order setting aside the increase. * * *”’ 


Thus, the Commission, Congress and the Supreme Court 
have all construed the Act as excluding resale industrial 
rates from the Commission’s refund power. 
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II 


THE COMMISSION'S INTERPRETATION OF ITS RoTEOn Ty 
OVER INDUSTRIAL RATES IS CONSISTENT WITH THE 
LEGISLATIVE HISTORY OF THE ACT. 

Where the language of the Act is unambiguous, as| is 
the case here, the legislative history is generally considered 
immaterial, since it should be resorted to only for the 
purpose of resolving ambiguities and not to create them. 

United States v. McKesson & Robbins, Inc., 351 U.S. 305, 

315, 76 S. Ct. 937, 943. However, we shall demonstrate 

hereinafter that the Commission’s interpretation is wholly 

consistent with the legislative history and for this and 
other reasons there is no merit to Petitioners’ arguments 
regarding constitutionality. 


The legislative history of the Act shows that industrial 
sales were deliberately singled out by Congress for special 
rate treatment. Congress was well aware of the fact that 
natural gas in the industrial market is sold in severe com- 
petition with other fuels and that the price of industrial 
gas is largely influenced by such competition. Thus, the 
following testimony appears in the hearings prior ito 
passage of the Act: 


““* * * Natural gas for industrial use is universally 


sold in strict and severe price competition with other 
forms of fuel. * * *.?74 


* * cd * * * 


“* * " Although natural gas has some advantages 
over other fuel for certain industrial and processing 
uses, it must nevertheless meet the competition of 
coal, fuel oil, producer gas and butane. Competitive 
and utilization values alone fix the price of natural gas 
for industrial uses, and this principle has long been 
recognized by State regulatory bodies. * * * 775 


” * * * * * 


14 Hearings before the Committee on Interstate and Foreign Commerte 
House of Representatives, 74th Cong., 1st Sess. on H.R. 5423, p. 1734. | 


? 


15 Ibid., p. 1743. 
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‘‘While natural gas is more convenient for the con- 
sumer to handle than other fuels and has other advan- 
tages, the large industry in the final analysis shops 
about for the most economical fuel supply. These in- 
dustries are equipped with dual or triple burners by 
which they may switch from time to time, rather quickly 
and inexpensively, from one fuel to another. They do 
not buy natural gas because they like it; they may buy 
oil or coal or lignite. They buy the fuel which it is 
to their advantage to buy.’’’® 


Representative Cole, a member of the Committee on 
Interstate and Foreign Commerce, remarked to Mr. John 
E. Benton, General Solicitor of the National Association 
of Railroad and Utility Commissioners: ‘‘Of course, Mr. 
Benton, the industrial field is highly competitive, and that 
to an extent should regulate itself.’’” 


Dozier A. Devane, Solicitor of the Federal Power Com- 
mission, stated in a brief submitted April 2, 1936 on the 
constitutionality of H.R. 11662 :7§ 


‘¢* * * Likewise natural gas in the process of trans- 
portation in high-pressure mains in interstate com- 
merce for industrial use is excluded upon the basis 
that such sale is made under highly competitive condi- 
tions and is not imbued with a public interest. * * * ’”? 


When the Natural Gas Act was passed, direct sales to 
industrial customers by interstate pipelines were completely 
exempted from rate regulation. That exemption still per- 
sists and shows a Congressional purpose to place direct 


16 Hearings before the Committee on Interstate Commerce, United States 
Senate, 74th Cong., lst Sess. on S. 1725, p. 661. 


17 Hearings before a Subcommittee of the Committee on Interstate and 
Foreign Commerce, House of Representatives, 74th Cong., 2nd Sess., on 
H.R. 11662, p. 95. 


18 Ivid., pp. 16-17. 


19 This statement was made with regard to direct industrial sales but the 
resale industrial market is virtually the same. 
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industrial sales in a separate classification, just as Congress 
placed wholesale industrial sales in a separate classifica- 
tion. Although rates for sales for resale for industrial 
use were made subject to the Commission’s jurisdiction, 
the limitations on the Commission’s suspension and refund 
powers was obviously a recognition by Congress that 
industrial consumers were a separate and distinct class, 
not requiring the same measure of rate protection as resi- 
dential and other consumers. 


Indeed, the legislative history shows that the advocates 
of complete rate regulation over industrial sales were inot 
concerned with the question of whether industrial cus- 
tomers might be charged too much, but rather, whether 
they might be charged too little in relation to other classes 
of customers.” 


The above legislative history with regard to industrial 
sales was recently reviewed by the Ninth Circuit Court of 
Appeals in a case involving constitutional questions which 
are identical to those raised herein by Petitioners. Pa ific 
Natural Gas Co. v. F.P.C., Case No. 16,498, 28 L.W. 2485 
(March 14, 1960). In that case, Petitioner, a distributor 
purchasing large volumes of resale industrial gas from 
Pacific Northwest Pipeline Corporation, sought review 
of a Commission order denying Petitioner’s motion | to 
reject a rate increase filing by Pacific Northwest. Peti- 
tioner contended, inter alia, that Section 4(e) of the Act 
was unconstitutional since, under the Commission’s inter- 
pretation, it did not have refund or suspension powers /as 
to resale industrial rates. In rejecting identical arguments 


20See: Hearings before Committee on Interstate and Foreign Commerce, 
House of Representatives, 75th Cong., 1st Sess., on H.R. 4008, p. 143. Mr, 
Poage of Texas was afraid that domestic consumers might have to bear 
part of the cost attributable to industrial sales. See 81 Cong. Ree. 6728-9 
(1937). 
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to those being raised herein,”? and affirming the Commis- 
sion’s decision, the Court stated: 


‘¢As appears hereafter, the differences in treatment 
of industrial gas and non-industrial gas had a reason- 
able basis of fact to justify the distinctions made. 


‘We assume that the arbitrariness of a classification, 
if it is bad enough, may be violation of the due process 
clause of the Fifth Amendment even though that con- 
tains no equal protection clause. See Bolling v. Sharpe, 
347 U.S. 497, 499 (1954) ; Marquez v. Aviles, 252 F. 2d 
715, 717 (C.A. Ist, 1958). 


“The enactment of the Natural Gas Act was pre- 
ceded by some available legislative history. See, gen- 
erally, Devane, Highlights of Legislative History of 
the Federal Power Act of 1935 and the Natural Gas 
Act of 1938, 14 Geo. Wash. L. Rev. 30 (1945). During 
the second session of the 74th Congress, hearings were 
held on H.R. 11662, an early draft of what finally 
emerged as the Natural Gas Act of 1938. At this time 
the Act contained no provision such as is now found in 
15 U.S.C. §717c(e) exempting industrial gas from the 
Commission’s power to suspend rates. Instead, §1(b) 
of H.R. 11662 provided that the Federal Power Com- 
mission was not authorized to consider or establish 
rates for the sale of industrial gas at all, on the per- 
fectly rational ground that rigorous competition from 
other fuels assured a low price for industrial gas and 
thus rendered governmental supervision of the sup- 
plier’s charges unnecessary. See Hearings on H.R. 
11662, House Committee on Interstate and Foreign 
Commerce, 74th Cong., 2d Sess. at pages 17, 95, 108. 


21 Pacific Natural contended, as do Petitioners here, that it was being de- 
prived of property without duc process of law because of the inherent delay 
in concluding a hearing as to the changed industrial rates; that it was being 
denied a hearing with regard to the amount collected from the time industrial 
rates became effective until the Commission’s final order; that the rates 
charged were in effect being left to the will of the pipeline; and that it could 
not freely pass on the increases to its customers. Compare Opening Brief 
of Pacific Natural Gas Co., pp. 12 et seq., with Petitioners’ brief herein at 
pp. 32 et seg. For the convenience of the Court pertinent excerpts from 
Pacific Natural’s brief have been reprinted in Appendix A, hereto. 
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Some arguments against the exemption of industrial 
gas from the regulatory powers of the Commission 
were also heard, particularly the argument that if 
industrial gas were left unregulated and subject) to 
cutthroat competition, the Commission in fixing rates 
for domestic users of gas would have to consider the 
low profit of suppliers from sales of industrial gas 
and on that basis allow a greater profit on sales| of 
domestic gas so as to give the supplier a fair profit 
on the investment as a whole. See Ibid. at 77-78. See 
also Ibid at 108. 


‘¢When the bill was reintroduced at the next session 
of the Congress, the proviso exempting industrial gas 
from all regulation had been deleted. However, | on 
the floor of the House an amendment was offered, which 
is presently found in 15 U.S.C. §717c(e), exempting 
industrial gas from the Federal Power Commission’s 
power to suspend rates, and exempting industrial gas 
from the discretionary power of the Commission] to 
require security from the supplier to make reparations 
in cases where new rates are set aside by the Commis 
sion as unreasonable after the period of suspension has 
expired. See 81 Cong. Ree. 6727 (1937). This com- 
promise provision apparently was acceptable to those 
who originally had opposed any and all regulation of 
industrial gas. Moreover, Representative Lea, the 
draftsman of both bills, noted that contracts for indus- 
trial gas were, at that time anyway, usually of short- 
term duration, and that the, effect of the proviso was 
to prevent suspension when such short-term contracts 
were involved. Sce,Ibid at 6727-28. We cannot escape 
the conclusion that the Congress had a rational basis 
for saying that industrial gas needed less regulation 
than non-industrial gas.’’ | 


Petitioners point to the fact that the proviso excluding 
industrial sales from the Commission’s suspension powers 
came into the Act as a floor amendment to H.R. 6586 intro- 
duced by Representative Lea (Br., pp. 34-37).” Because 


22See Appendix B to Petitioners’ Brief which scts forth the introduction 
of the amendment and the colloquy which immediately followed. 
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the amendment was introduced in this manner, Petitioners 
argue that it is ‘unquestionably apparent’’ that Congress 
did not intend that the ‘‘thus made effective’’ limitation on 
the Commission’s refund power should relate back to the 
proviso so as to exclude industrial sales from the Com- 
mission’s refund powers (Br., p. 37). There is not the 
slightest basis in fact for such an inference. In Gemsco, 
Inc. v. Walling, 324 U.S. 244, 260 (1945), the Supreme 
Court stated: 


“The argument from the legislative history under- 
takes, in effect, to contradict the terms of §8(f) by 
negative inferences drawn from inconclusive events 
* * * The plain words and meaning of the statute 
cannot be overcome by a legislative history which, 
through strained processes of deduction from events 
of wholly ambiguous significance, may furnish dubious 
basis for inference in every direction. * * * ”’ 


In introducing the aforementioned amendment, Mr. Lea 
pointed out that the ‘‘amendment had been approved by 
the committee and also by the Federal Power Commission”? 
(81 Cong. Rec. 6727). Since H.R. 6586 and previous 
drafts of the Natural Gas Act” clearly limited the Com- 
mission’s refund power to rates made effective after sus- 
pension, it is reasonable to assume that the committee and 
the Federal Power Commission had given it careful con- 
sideration and were aware of the fact that by amending 
the Act to exclude industrial sales from the Commission’s 
suspension powers, the Commission would not have refund 
authority over industrial rates. This is particularly so, 
in view of the fact, as previously pointed out, that the same 
Commission soon thereafter suspended rate increases, 
except insofar as they applied to industrial sales and with- 
out attaching any refund obligation. Moreover, when the 
amendment was introduced, the only concern expressed was 


23 For example see H.R. 4008, 75th Cong., 1st Sess., H.R. 12680, 74th Cong., 
2d Sess. 
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that by Congressman Poage who was afraid that such an 
amendment might cause domestic consumers to have to sub- 
sidize rates to industrial consumers (81 Cong. Ree. 6727-8). 
Mr. Poage’s remarks reflect the fact that Congress gave 
the Commission jurisdiction over resale industrial rates 
not to protect the industrial consumer, but rather to give 
greater protection to domestic consumers. In this same 
regard it is interesting to note that the Committee report 
on H.R. 6586 made a special point of the fact that while 
the average rate for gas for residential use was 74¢ \per 
Mef, the average industrial rate was approximately j17¢ 
per Mef.** 


The foregoing, we submit, demonstrates that Congress 
did not consider it necessary to give industrial users |the 
same rate protection as other users because natural gas 
in the industrial market was sold in keen competition 
with other fuels. In view of the foregoing, the Commis- 
sion’s interpretation clearly has a rational basis in ithe 
legislative history of the Act. | 


Til 


| 
PETITIONERS’ CONSTITUTIONAL ARGUMENTS ARE WITHOUT 
MERIT AND HAVE BEEN CONSIDERED AND DISPOSED | OF 

IN OTHER CASES. 


Petitioners take the position that if the Commission is 
correct in concluding that its refund powers do not extend 
to resale industrial rates, then Section 4(e) of the Act is 
unconstitutional because it deprives them of property with- 
out due process of law, denies them equal protection| of 
the law, and results in an unlawful delegation of legislative 
authority to Cities Service (Br., pp. 32 et seq.). 


In our view the decision in Pacific Natural Gas Co. v. 
F.P.C., supra, and the decision of the Supreme Court) in 
United Gas Pipe Line Co. v. Memphis Laght, Gas & Water 
Division, supra, are dispositive of the constitutional qu 


24 House of Representatives Report No. 709 on H.R. 6586, 75th Cong., | 
Sess., p. 2. 
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tions which Petitioners and Mississippi Valley raise. In 
the Memphis case, Mississippi Valley, one of the joint 
respondents in that case, presented arguments identical to 
those which it and Petitioners raise here, and strongly 
urged that there was no valid legal basis for the filing 
procedures which permitted pipelines to file increases in 
industrial rates which went into effect on 30 days’ notice, 
without power in the Commission to order refunds as to 
such rates. Despite these arguments the Supreme Court 
raised no constitutional questions in reviewing and approv- 
ing the identical procedures involved herein for filing 
inereases in industrial rates. United Gas Pipe Line Co. 
v. Memphis Light, Gas € Water Division, 358 U.S. at p. 115 
(footnote 10). And although the dissenting Justices in 
that case disagreed with the majority interpretation of the 
Court’s previous Mobile decision, supra, they also raised 
no constitutional questions concerning the validity of the 
filing procedures, after noting arguments made in that 
case which are identical to those made by Petitioners and 
by Mississippi Valley in the instant case (358 U.S. 119- 
120). 

As mentioned previously, in the Pacific Natural case, 
supra, the Ninth Circuit upheld the constitutionality of 
Section 4(e) in the face of arguments which are also vir- 
tually identical to those being raised herein by Petitioners 
and Mississippi Valley.2° We submit that the decision 
of the Ninth Circuit is on all fours with this case insofar 
as the constitutionality of Section 4(e) of the Act is 
concerned. 


Although we consider the above cases to be dispositive of 
the constitutional questions here involved, we cannot permit 


25 See Appendix B hereto for excerpts from Mississippi Valley’s arguments 
in the Memphis case which are virtually identical to the arguments being 
made herein. 


26See Appendix A hereto for excerpts from Pacific Natural’s arguments 
in Pacific Natural Gas Co. v. F.P.C., supra, which are virtually identical to 
the arguments being madc herein. 
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certain statements by Petitioners and Mississippi Valley 
to go unchallenged. 

Petitioners’ argument that they are being deprived of 
property without due process of law is predicated onj the 
assumption that the industrial rates here in effect will 
ultimately be reduced and that they will have paid | the 
higher rate in the interim without refund possibilities. 
There is no contractual obligation by any customer of 
Cities to purchase gas under the I-1 or I-2 rate schedules. 
Petitioners claim, however, that they are economically 
committed to the use of natural gas, because it is cheaper 
than other available fucls, and that natural gas in certain 
instances has advantages over other fuels (Br., pp. 32-35). 


The fallacy in Petitioners’ argument is that they have 
not shown that they are being deprived of any right to 
which they are entitled. As mentioned previously, Cities 
is not contractually bound to sell gas at a specific price 
for the contract term. Instead, Gas Service and Cities’ 


other distributor customers have entered into agreements 
which give Cities the right to change its rates by filing 
such changes in the same manner here involved. Thus, 
the right to make changes in this manner does not come 
about by a ‘‘delegation of legislative authority’’ to Cities, 
as claimed by Petitioners, but instead comes from the 
express terms of the service agreements. United Gas Pipe 
Line Co. v. Memphis Light, Gas & Water Division, supra.8 


27 There is no support in this record for Petitioners’ arguments, and, there- 
fore, they cite evidence submitted in another case (See Br., pp. 34-35, foot- 
notes 24-27), These same arguments were made by Mississippi Valley in |the 
Memphis case, supra (See Appendix B, hereto). 


28 Mississippi Valley contends that the pipeline can nullify the Commission "3 
final order by filing a new increase in industrial rates which would go into 
effect within 30 days after the new rate is filed (Br. p. 14). This sgme 
argument was made in the Memphis ease, supra (358 U.S. at p. 120, footnote 
5). We know of no pipeline that has ever attempted to do this in order, to 
nullify the final order, and such a procedure would have questionable legal 
validity. Cf. Panhandle Eastern Pipe Line Co. v. F.P.C., 236 F. 2d 606 (CA 
3, 1956). 
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Between the time such changes are made effective and 
the Commission’s final order, Congress has deemed it neces- 
sary to protect domestic and commercial consumers, but 
not resale industrial consumers because ‘‘Congress had a 
rational basis for saying that industrial gas needed less 
regulation than non-industrial gas.’’ Pacific Natural Gas 
Co. v. F.P.C., supra. ‘‘The Constitution does not require 
things which are different in fact or opinion to be treated 
in law as though they were the same.’? Tigner v. Texas, 
310 U.S. 141, 147, 60 S. Ct. 879, 882 (1940) ; Safeway Stores, 
Inc. v. Okl. Retail Grocers Ass’n., 360 U.S. 334, 341, 79 
S. Ct. 1196, 1201 (1959). 


As to Petitioners’ claims of discrimination, it should be 
noted that Cities’ rates here involved for resale industrial 
gas under the J-1 and I-2 rate schedules are 17.8¢ and 19.3¢ 
per Mef, respectively, as compared to average rates for 
domestic and other uses of 25.47¢ and 31.59¢ per Mef, 
respectively, based on sales in 1958 (R. 36). It is inter- 


esting to note that the Commission is currently authorizing 
sales in the field by producers to pipelines at rates in 
excess of those charged by Cities Service at the city gates 
for resale industrial gas.” As mentioned previously, the 
legislative history of the Natural Gas Act shows that in 
1935 the average price for industrial gas was approximately 
17¢ per Mef.®° 


29 For example, see Re Columbian Fuel Corp. (26¢ per Mef) 19 F.P.C. 479 
(1958) ; Re Southern Natural Gas Co. (20¢ plus taxes), 20 F.P.C. 737 (1958). 


30 House of Representatives, Report No. 709 on H.R. 6586, 75th Cong., 1st 
Sess., p. 2. The Commission’s 1959 Annual Report to Congress (p. 100) shows 
the comparative cost of coal and gas as a fuel for steam electric plants. In 
Kansas City, which is the heart of Cities’ market area, gas has been sub- 
stantially cheaper than coal for every year listed (1951-1958). Indeed, the 
Commission’s data shows that the price of gas in Kansas City is less than 
the comparative price of coal per million Btu’s in the coal producing centers 
of Pittsburgh and Birmingham. The prices shown for gas are burner tip 
prices and include the distributors’ mark-up. But nonetheless, in 1958, gas 
in Kansas City was priced 8%4¢ per million Btu’s less than coal, 
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As stated above, Petitioners contend that most industrial 
users who purchase gas from Cities through Gas Service 
are economically committed to the use of natural gas |and 
“do not have a free economic choice to buy or not buy’’ 
(Br., pp. 34-35). While Petitioners admit that Cities’ 
tariff requires such industrial consumers to have stand-by 
fuel systems, they claim that, as a practical matter, | the 
use of alternate fuels is a possibility only during short 
periods of curtailment. (Br., p. 35). In support of these 
statements Petitioners cite testimony which appears in 
the record of Cities’ previous rate proceeding in Docket 
No. G-2410. 


Petitioners overlook, however, testimony from the same 
proceeding which contradicts their contentions. Thus, 
there was testimony that industrial fuel purchases were 
strictly based on competitive costs and that the fuel that 
could satisfactorily do the job at the cheapest cost would 
be purchased.** Where coal was cheaper it was being ais 


principally in place of gas.” A good example of the fact 
that the industrial user has a free choice of fuels is Pati- 
tioner Kansas City Power & Light Company, which |in 
1958 reported to the Federal Power Commission that its 
Hawthorne plant used 88 per cent coal and 12 per cent 
gas, and its Northeast plant used 38 per cent coal and 62 
per cent gas.* In 1954 Kansas City Power & Light used 
85 per cent coal at its Hawthorne plant and 15 per cent 
gas, and at its Northeast plant it used 73 per cent coal 
and 26 per cent gas and 1 per cent oil.*4 


31 Mr. Golber for Armour & Co., Tr. 7215, 


32 Ibid., Tr. 7225-6. Mr. Golber also stated that ‘‘ Armour is no exceptidn 
to other industries in constantly comparing available fuels’? (Tr. 7228). 


33 FPC Form S-137, p. 75, submitted by Kansas City Power & Light Com- 
pany (1958). 


34 FPC Form S-117, p. 59, submitted by Kansas City Power & Light Com- 
pany (1954), 
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The foregoing demonstrates that industrial users, in 
general, purchase gas only when it is cheaper than other 
fuels. The importance of competitive factors in deter- 
mining the price of gas in the industrial market, is reflected 
in the following report submitted by the Commission to 
Congress in 1955 :* 


‘‘Interfuel competition is keener on the industrial 
level than in either the residential or commercial 
bracket. * * *. Thus, in open competition for the 
industrial market one can reasonably expect to find 
the competitive positions of the various fuels deter- 
mined by a free operating economic law of supply and 
demand. * * *”’ 


One of the chief complaints of Petitioners and Mississippi 
Valley is that the delay involved in concluding a rate pro- 
ceeding imposes an unfair burden on industrial customers 
who must pay the filed rate in the interim. Assuming, 
arguendo that this and other claimed inequities exist, then 
clearly ‘‘if any amelioration is required it * * * is a matter 


for Congress, not this Court.’? Flora v. United States, 
357 U.S. 63, 76, 78 S. Ct. 1079, 1086 (1959). 


35 Hearings before the Committee on Interstate and Foreign Commerce, 
United States Senate, on S. 1880, 84th Cong., 1st Sess., at p. 1175. The 
above statement was made in connection with the direct industrial sales 
market, but as pointed out previously, the resale industrial market is virtually 
the same. 
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CONCLUSION 


The Commission’s order of June 19, 1959 complies With 
the statutory requirement of Section 4(e) of the Act, jand 
its denial of Petitioners’ application for rehearing was 
proper since it was without power to grant the relief 
requested. Accordingly, the relief requested by Petitioners 
should be denied. 


Respectfully submitted, | 


Crttes Service Gas Company 


By Harry §. Lirrman 
Its Attorney 


Coyrap C. Mount 
First National Building 
Oklahoma City 1, Oklahoma 


Harry §, Lirrman 

JACK WERNER 

Date A. Wricut 

Haroup L. TanismMan 
317 Wyatt Building 
Washington 5, D. C. 


Attorneys for 
Cities Service Gas Company 


April 18, 1960 
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APPENDIX A 


Excerpts From Brief Submitted on Behalf of Pacific Natural Gas 
Company in Case No. 16498 Before The United States Court 
of Appeals for the Ninth Circuit. 


(Brief pages 12-20) 
II 


To Permit THE UniwaTeraL Fine or Rates ror INpustRIaL 
Gas py Prretine Corporation Unver Secrion 4(d)| or 
THE Naruran Act Wr Permir raz Takin or Pgr- 
TIONER’s Property WitHouT Dus Process or Law, Coy- 
TRARY TO THE FirrgH AMENDMENT TO THE ConstTITUTION 
oF THE UnitEp Srates. 


In its order issued September 4, 1957 in Docket No. 
G-13202 (R. 817-9) the Commission stated in the first 
paragraph: 


‘‘Pacific Northwest Pipeline Corporation ( Pacific), 
on August 6, 1957, tendered for filing First paved 


Sheet Nos. 4, 7, 10, 15, 16-C, and 16-E; Section Re- 
vised Sheet Nos. 6, 8, 9, 11, 12, 13, 14, and 20; and 
Original Sheet No. 20-A to its FPC Gas Tariff; Or- 
iginal Volume No. 1. Said tendered sheets are in- 
tended to be made effective on September 5, 1957, 
and propose an annual increase in rates and charges 
for jurisdictional sales amounting to approximately 
$5,500,000, based on estimated 1957 sales volumes. The 
proposed increase is 17 per cent over the rates and 
charges now being collected by Pacific.’’ 


After reference to certain protests made and to certain 
of the questionable items included in the increased rates, 
the order then provides: 


‘The inereased rates and charges provided in 
said tariff sheets, as tendered on August 6, 1957, have 
not been shown to be justified, and may be unjust, 
unreasonable, unduly discriminatory, or preferential, 
or otherwise unlawful. 
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“The aforesaid First Revised Sheet No. 15 and 
Second Revised Sheet No. 14 to Pacific’s FPC Gas 
Tariff, ‘Original Volume No. 1, provide for the sale 
of natural:gas for resale to industrial customers. 
“The Commission finds: 


‘<It is necessary and proper in the public interest, 
and to aid in the enforcement of the provisions of 
the Natural Gas Act, that the Commission enter upon 
a hearing concerning the lawfulness of the rates, 
charges, classifications, and services contained in Paci- 
fic’s FPC’Gas Tariff, Original Volume No. 1, as pro- 
posed ‘tobe changed by the tariff sheets tendered on 
August 6, 1957; and that the aforesaid First Revised 
Sheet Nos. 4, 7, 10, 16-C, and 16-E; Second Revised 
Sheet Nos. 6, 8, 9, 11, 12, 13, and 20; and Original 
Sheet No. 20-A to Pacific’s FPC Gas Tariff, Original 
Volume No. 1, be suspended and the use thereof de- 
ferred as hereinafter ordered. 


“The Commission orders: 


‘“‘(A) Pursuant to the authority of the Natural 
Gas Act, particularly Sections 4 and 15 thereof, the 


Commission’s Rules of Practice and Proceduce, and 
the Regulations under the Natural Gas Act. (18 CFR, 
Chapter I), a public hearing be held upon a date to 
be fixed by notice from.the Secretary concerning the 
lawfulness of the rates, charges, classifications, and 
services contained in Pacifie’s FPC Gas Tariff, Origi- 
nal Volume No. 1, as proposed to be changed by the 
aforesaid sheets tendered for filing on August 6, 1957.”’ 


First Revised Sheet No. 15 referred to in the second 
paragraph above related to rates for industrial gas, but 
Petitioner’s contract does not include any service under 
that rate. Second Revised Sheet No. 14 is the sheet fixing 
rates for industrial interruptible gas under Petitioner’s 
contract. The Commission did not and could not have 
suspended these rates because of the proviso in Section 
4(e). It is clear, however, that the statement by the Com- 
mission that the increased rates and charges were not 
shown to be justified, and that they may be unjust, un- 
reasonable, unduly discriminatory or preferential or other- 
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wise unlawful, applied to Second Revised: Sheet No. 14, 
as well as to the rates which were suspended: It is equally 
indisputable that the Commission’s finding that it was 
necessary and proper in the public interest, and to aid 
in the enforcement of the provisions of the Natural Gas 
Act, that the Commission enter upon a hearing concerning 
the lawfulness of the rates, charges, classificiations and 
services contained in Pipeline Corporation’s Federal 
Power Commission gas tariff, Original Volume No. 1, 
as proposed to be changed by the tariff sheets tendered’ 
on August 6, 1957, included the rate change provided by 
Second Revised Sheet No. 14, under which purchaser pur- 
chases industrial gas, as well as to the rates for other 
classes of service. This finding by the Commission, coupled 
with the fact that at the end of the maximum suspension 
period the increased rates and charges for other tha 
industrial gas were, by order issued April 28, 1958, per 
mitted to become effective upon condition that Pipelin 
Corporation file bond to assure refund (R. 1219-27 ), eg- 
tablishes without question that the threat of taking of 
Petitioner’s property without due process if the industrial 
rate is not rejected and Petitioner must pay it, effective 
September 5, 1957, is not illusory or inconsequential. The 
facet that by order issued February 25, 1959 (R. 1372-4 
the Commission allowed Pipeline Corporation to substitute 
its undertaking for the surety bond in no way detracts 
from the finding that the rate increase provided by Second 
Revised Sheet No. 14 was not justified by the showin 

made to support it when filed, and that it may be saGasL 
unreasonable, unduly discriminatory or preferential, or 
otherwise unlawful. 


The conclusion that: there is a real and substantial 
threat of unconstitutional taking if the Commission’s or. 
der permitting the filing under Section 4(d) is permitted 
to stand is supported by. a more general view of. thd 
situation. In the brief filed ‘by the Solicitor General for the 
Federal. Power Commission on writs: of: certiorari in the 
Supreme Court of the United States in United Gas Pipe 
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Line Co. v. Memphis Light, Gas and Water Division, 358 
U.S. 105, 3 L.Ed.(2d) 153, it was stated in Footnote 52a 
on page 80: 
‘‘During the calendar year 1956, the Commission 
ordered refunded to gas purchasers over $63 million 
paid to pipelines which had been based on rates placed 


into effect subject to refund under Section 4(e), and 
ultimately found unlawful by the Commission.”’ 


There is no reason to believe that in filing industrial rates 
which are not subject to suspension, refund or reparation, 
a natural-gas company will be more restrained than in fil- 
ing increased rates for classes of service which are subject 
to suspension and to refund. 


In its petition to the Commission for reconsideration 
(R. 1375-93) Petitioner stated that in the year 1957 it 
purchased from Pipeline Corporation under the contract 
of May 3, 1957 a total of 40,830,744 Therms of natural 
gas for distribution and resale to its customers, of which 


40,304,671 Therms, or 98.7% of the total, was purchased 
for resale for industrial use only. An increase of .36¢ per 
therm on this volume would have amounted to $123,332.00 
for this partial year, had the increased rate provided in 
the filing of August 6, 1957 been the rate provided in the 
May 3, 1957 contract. 


If the order of the Commission under review stands, 
the increased rate will be effective from September 5, 1957 
continuing to the present and for some unknown and un- 
foreseeable period in the future. Although the Commis- 
sion’s order issued September 4, 1957 (R. 817-9) ordered 
a hearing concerning the lawfulness of this rate increase, 
no such hearing has been held, nor has a time for such 
a hearing been noticed. Two years have elapsed. This 
delay is understandable. In rate proceedings of the na- 
ture to be presented in the ordered hearing, it is to be 
expected that periods of four to five years may elapse 
before final determination. It is not to be expected that 
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a natural-gas company will cooperate to expedite such 
a matter when it concerns industrial rates which during 
the whole interim period of years must be paid without 
any obligation or liability on the part of the natural-gas 


company to make refund if ultimately found unlawful. | 


Not only will such interim payments be made without 
any right to refund or to reparations, but Petitioner has 
also been deprived by the Natural Gas Act of any right 
to recover such unlawful payments by court action. Mon- 
tana-Dakota Utilities Co. v. Northwestern Public Services 
Co., 341 U.S. 246, 95 L.Ed. 912; T.I.M.E., Inc. v. United 
States of America, 3 L.Bd.(2d) 952, decided by the Su- 
preme Court of the United States May 18, 1959. No sub- 
stitute remedy of any kind has been provided by the Act. 
Petitioner is left to the arbitrary will of Pipeline Corpora- 
tion. Such a statutory scheme is a flagrant denial of due 
process. Constitutional Law, 12 Am. Jur. 279, §582; Con- 
stitutional Law, 16A C.J.S. 767, §614; Chicago, Milwaukee 
& St. Paul Ry. Co. v. State of Minnesota, 134 U.S. 418, 38 
L.Ed. 970; Truax v. Corrigan, 257 U.S. 312, 66 L.Ed. 254'; 
Gilman v. Tucker, 128 N.Y. 190, 28 N.E. 1040, 13 L.R.A. 304/; 
Detroit Trust Co. v. Stromfeltz-Lovely Co. (Mich.), 242 
N.W. 227. | 


Petitioner is a public utilities company. We perceive no 
reason why it is not as fully entitled to the protection of 
the Fifth Amendment as is Pipeline Corporation. Under 
fundamental principles that protection cannot be denied 
Petitioner. The rule with respect to due process as applied 
to public utilities is succinctly stated in 12 Am. Jur. 373, 
§698, as follows: | 


$698. Public Utilities... . In accordance with thé 
general principles of reasonableness and fair play 
required of all governmental activity or regulation 
by the due process clauses of the Fifth and Four: 
teenth Amendments to the Federal Constitution and 
similar clauses in the various state Constitutions, al/ 
though it is settled that the states may regulate the 
business of public utilities, including not only regula- 
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tion of: publie: service property, but the compensation 
to be paid for its:use,. because such businesses are of 
a_nature in which. the public have an interest or use, 
or, to use a. phrase which has become historical in 
connection with the regulation of utilities and’ allied 
enterprises, namely, because they are: businesses af- 
fected with a public interest, it is equally well settled 
that the property of public utilities is private property 
of which a person cannot be deprived without due 
process, which entails reasonable compensation in 
every case for its:taking.... 


‘CA public utility must be afforded some oppor- 
tunity to be heard as to the reasonableness of the 
rates fixed for its charges by. a: rate-fixing commis- 
sion. The right to a fair and open hearing is one of 
the-rudiments of fair play assured to every. litigant 
by the Federal Constitution as a minimal require- 
ment: There must’ be due notice and an opportunity 
to be heard, the procedure: must be consistent with 
the essentials of:a.fair trial; and:the commission.must 
act upon.evidence and-not arbitrarily. Such:procedure 
is. an: inexorable safeguard. Moreover, there can be 


no compromise on the footing of convenience or ex- 
pediency or because of a natural desire to be rid of 
harassing delay when such minimum requirements are 
ignored... .’’ 


These principles are common ground and there is no pur- 
pose in referring to the many decisions of the Supreme 
‘Court of the United States which are cited to support the 
foregoing text. It cannot’ be denied that Petitioner is en- 
titled to these rights, and that the Natural Gas Act de- 
prives it of them. Respondent may say that this incon- 
gruity is justified because if Pipeline Corporation’s rates 
are too low it has no means of recouping the loss of its 
property, while Petitioner can do.so by imposing the un- 
lawful rates upon its customers. Such an argument is 
contrary to fundamental right and‘ justice. Moreover, it 
is illusory.. Petitioner is a regulated utility and’ can in- 
crease its rates only subject to control of the state regula- 
tory body of the State of Washington: More importantly, 
it. overlooks the fact that. Petitioner’s:customers may not 
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choose to pay rates predicated upon unreasonable) and 
unlawful charges being passed on to them. The complete 
answer to such a view is found in the opinion of the Gourt 
of Appeals of the Third Cireuit in the case of NV. atural Gas 
Pipeline Co. v. Federal Power Commission, 253 F.(2a) 3, 
at page 9, where it said: | 


| 
| 

‘‘Finally, respondent and intervenor by motion 
to dismiss and on the merits maintain that petitioner is 
not aggrieved by any of the Commission orders in- 
volved. 


| 
‘We have dealt with the order of February 24, 
1956 immediately above. Other than it, the argument 
seems to be that because the advance in the price to 
Natural has been reflected in the price to its customers, 
Natural has not been aggrieved. | 


“This proposition is at the least, unrealistic. | Na- 
ural is entitled to deal with its customers ethically 
and, engaged in a fiercely competitive business as it 
is, must do so in order to survive. It could not s and 
by and suffer an unlawful fifty-seven per cent increase 
to be loaded on its purchasers. There is no indication 
that the latter are captive buyers or that they would 
submit to that sort of treatment. So it has been not only 
high level business but sound business for Natural 
to contest the issue. All in all Natural is truly an| ag- 
grieved person within §19(b) of the Act.’’ 


Respondent may urge that the decision of the Supreme 
Court of the United States in United Gas Pipe Line Co. v. 
Memphis Light, Gas and Water Division, 358 U.S. 105, 3 
L.Ed.(2d) 153, should govern. Without reference to more 
particular differentiations, we believe the short and ¢on- 
clusive answer is that, first, the contract under consideéra- 
tion there contained no provision giving the purchaser 
distributor the right to protest increases before the led- 
eral Power Commission, and second, the constitutional 
question raised in this proceeding before the Federal 
Power Commission and before this court was not raised 
in that proceeding, either before the Federal Power Com- 
mission or the court. 


APPENDIX B 


Excerpts From Brief Submitted on Behalf of Memphis Light, Gas 
ond Water Division, The City of Memphis, Tennessee, and 
Mississippi Valley Gas Company Before The Supreme Court 
of The United States, October Term, 1958, in Case Nos. 23, 
25 and 26. 


(Brief pages 63-71) 


. Tue Practica, Consequences WHICH THE INTERPRE- 
gion Apoptep By THE Commission Wovutp Impose on 
Purcuasers or InpustriaL Use Gas Maxes tHe Inrer- 
PRETATION UNREASONABLE AND CoNTRARY TO THE PoLicy 
or THE Narurat Gas Act. 


The need for stability of supply arrangements, which 
are essential to the health of the natural gas industry, 
because of the heavy investments pipeline company, dis- 
tributor and consumer must make, argues strongly against 


a reading of the provision as authorizing United to change 
by unilateral action its rate contracts whenever its inter- 
ests so dictate, particularly contracts for sale for indus- 
trial use which are not subject to suspension and refund 
(350 U.S. at 344): 


(i) Mississippi buys substantial volumes of gas from 
United for resale for industrial use (R. 61). As to these 
purchases, the Commission has held that the suspension 
and refund provisions do not apply because of the pro- 
viso of Section 4(e) which states (FPC Br., Appendix A, 
p. 119): 


“That the Commission shall not have authority to 
suspend the rate, charge, classification, or service for 
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| 
the sale of natural gas for resale for industrial use 


29 35 
only. 


This means that under the petitioners’ interpretation 
of the ‘‘effective superseding rate schedules’’ provision, 
regardless of how exorbitant United’s notion of a rea 
sonable rate may be,®* during the entire pendency of the 
rate proceedings, which may remain dormant or pending 
for two years or more, Mississippi, without any pros 
pect of refund through Commission action, must pay 
the rate United has unilaterally chosen to impose.” | 


See Commission order issued December 7, 1953, in Mobile Gas 


Service Corp., 12 FPC 1422, where the Commission said (at pag 
1424): | 
“Mobile also requests in its petition * * * that rates collected 
by United (for sales for resale for industrial use only) * * | 
be collected subject to refund. But, clearly, the power to requit 
refunds under Section 4(e) of the act applies only to rates which 
are subject to suspension and which have been suspended. An 
interpretation permitting refunds of that part of the sales for 
resale for industrial use only found not to be justified wou 
nullify the proviso against suspension of these rates, obviously 
a course of action which the Commission cannot take.” 


The Court will recognize that this December 7 order was the one 
that denied Mobile’s motion for rejection of the filing and was involved 
in the Mobile case. 


* Almost invariably, rate increases proposed by natural gas con- 
panies under the Natural Gas Act have proved to be excessive by 
substantial amounts. In 1952, the Commission observed: “In most 
cases it has been found after investigation and hearing that the 
requested increases were justified only in part and in some few in- 
stances not at all.” (Thirty-second Annual Report of the Federal 
Power Commission (1952), at page 95). In that year reported figures 
showed that of the natural gas rate increase applications disposed 
of, about 50% of the proposed increases or over $30,000,000 was 
disallowed as not justified (ibid., at page 97). In 1953 the disallowed 
amounts in concluded cases represented 16% or over $11,000,000 (Thirty- 
third Annual Report of the Federal Power Commission (1953), a 
page 101). In 1956 the disallowances represented 40% or almost 
$10,000,000 and in 1957, 17% or about $9,000,000 (Thirty-seventh 
Annual Report of the Federal Power Commission (1957), at page 82). 


* Mississippi has been requested to pay higher and higher industrial 
resale rates since November 1, 1955 under those conditions (infrd, 
note 38). 
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When the final order of the Commission is issued, it 
may have only prospective effect as to rates for indus- 
trial use gas. So, if the rate is reduced, under the inter- 
pretation urged by the petitioners, United, in its unfet- 
tered discretion, can raise it simply by filing a new pro- 
posal. Consequently, as soon as the distribution company 
gets relief—prospectively—under petitioners’ interpreta- 
tion of the contracts, it can be immediately confronted 
again with another unilateral increase in rates, which 
becomes effective within 30 days after filing, no matter 
how excessive. Cf. Mississippi River Fuel Corp, v. Fed- 
eral Power Commission, 202 F. 2d 899, 902. In the instant 
case, United has not waited for the conclusion of the 
first proceeding at Docket No. G-9547, out of which these 
review proceedings arise. Since filing the unilateral pro- 
posals to increase its rates in Docket No. G-9547, United 
has filed three additional proposals, each of which included 
a proposed increase in the rates for sales for resale for 
industrial use—each time to a yet higher level.** 


It is inconceivable, therefore, that Mississippi, or any 
other distribution customer, would voluntarily enter upon 


* The latest rate increase proposal was filed May 29, 1958 at Docket 
No. G-15360. The proposed new rates for industrial use gas were al- 
lowed to go into effect by the Commission on July 1, 1958 in accordance 
with its practice. United Gas Pipe Line Company, Docket No. G- 
15360, Order issued June 27, 1958. This proposed increase superseded a 
proposed increase at Docket No. G-12801 which the Commission allowed 
to become effective on July 1, 1957. United Gas Pipe Line Co., 19 
FPC 119. United’s proposal in Docket No. G-12801 superseded the 
proposed increase in Docket No. G-10592 in effect since November 16, 
1956, which, in turn, superseded the proposed increases in rates in the 
instant case which were in effect since November 1, 1955. Proposed 
increases in other rates were first suspended by the Commission in 
each of these dockets and were subsequently, at different dates, per- 
mitted to become effective, subject to refund, in Docket No. G-9547 on 
April 1, 1956; in Docket No. G-10592 on November 16, 1956; and in 
Docket No. G-12801 on December 1, 1957. United Gas Pipe Line Com- 
pany, Docket No. G-15360, Order issued June 27, 1958, p. 2. In short, 
United has since 1952, unilaterally filed four general rate increase 
proposals. 
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a contract with United which would deliberately make 
effective any rates for industrial use gas that United 
chose to charge. United has, of course, in the past filed 
proposed increases in rates in whatever amounts and at 
whatever times it chose, including proposed industrial 
increases which were not subject to “refund at Commission 
order no matter how excessive they were eventually found 
to be. But this situation prevailed only because of the 
Commission’s pre-Mobile construction of Section 4(d) 
as providing a rate-changing procedure which was initi 
ated merely by unilaterally-filed rate proposals. Missi; 
sippi never intended to, and did not, agree to make e 
fective what could not be effective without its consent. 
(R. 193, 282). | 


The significance of the situation with respect to indus- 
trial gas rates is not altered by the Commission’s as- 
sertion that presently only seven of the 80 largest pipeline 
companies make non-suspendible sales for industrial re- 
sale use averaging ‘‘only 6.1% of the total dollar volume 
of their jurisdictional business’ in 1956 and that United’s 
nonsuspendible jurisdictional sales in 1956 average 2. 9276 
of its total jurisdictional business (FPC Br. 81-82). 


These percentages may be entirely accurate (respond- 
ent do not know), but it is not these percentage rela- 
tionships that disclose the importance of industrial sales. 
It is the percentage relationships of a distribution com- 
pany’s industrial business to its total business that counts. 
Thus, in this case, Mississippi’s sale for industrial use 
represented 64.9% of the total volume purchased by Mis- 
sissippi from United for resale and 43.7% of it revenue 
derived from the resale of gas purchased from United. 


” Willmut Gas and Oil Company, another customer of United ad- 
vised the court of appeals that 45% of its annual volume of sales 
represent sales for resale for industrial use only. Brief of Wallmut 
Gas and Oil Company, C.A.D.C., No. 18683, p. 12, in Willmut Gas and 
Oil Co., v. Federal Power Commission, 251 F. 2d 381. The Willmut 
ease, aolvine review of the same Commission order, was decided by 
the court below on the authority of its decision in this case. | 
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The fact is, of course, that sales by a distribution 
company of gas for industrial use reduce the average 
cost of gas to residential consumers, who use gas for 
space heating, cooking and water-heating. If it were not 
for industrial use sales, the cost of gas for domestic use 
would be out of reach of the domestic consumer. Without 
the industrial outlet, a distribution company would be 
forced to charge higher rates to its residential customers. 
This is because the residential customers’ utilization of 
the facilities provided to meet their needs on the coldest 
day of the year is obviously much higher than throughout 
most of the year when gas for space-heating is reduced 
or discontinued. Yet they would have to pay the fixed 
charges incurred by the company in providing facilities 
for their benefit. This would mean a very high cost for each 
cubic foot of gas used by the residential consumer since 
the cost of service is spread over a smaller number of 
units. However, the industrial customers, with their high 
loads all year long, are in a position to utilize the capacity 
that would otherwise be idle and a burden to the resi- 
dential consumers. The result is that the fixed charges 
that would otherwise fall on the residential consumers 
are levied on and assumed by the industrial customers. 
Increasing cost of gas for industrial use that may cause 
loss of such industrial outlets is, consequently, of grave 
concern to the distribution company. 


In recognition of the benfits derived by residential con- 
sumers from a utility’s industrial sales, regulatory com- 
missions, with court approval, have blocked competition 
that would deprive a utility of its industrial load. Pan- 
handle Eastern Pipe Line Co. v. Michigan Public Service 
Commission, (Mich. Sup. Ct.) 328 Mich. 650, 44 N.W. 2d 
324, 330, affirmed 341 U.S. 329, 334, 71 S. Ct. 777, 780. 


The interdependence between industrial sales and resi- 
dential service was also recognized by the Illinois Supreme 
Court in Produce Terminal Corp. v. Illinois Commerce 
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Commission, 414 Ill. 582, 112 N.E. 2d 141. The decision 
in that case recognized that if the utility were to lose its 
industrial market, its rates to its residential customers 
would have to be increased substantially. And the United 
States Court of Appeals for the District of Columbia 
Circuit affirmed an order of the Federal Power Commission 
which recognized the importance of the industrial-type 
load in benefiting all customers by increasing the load fac- 
tor and thus decreasing and stabilizing the unit cost) of 
gas. Charleston & Western Carolina Ry. Co. v. Federal 
Power Commission, 234 F. 2d 62, 63. 


This importance of the industrial sales to the distribu- 
tor probably explains why the Commission has ‘‘repeatedly 
recognized the inequity of the prohibition against suspen- 
sion of rates for industrial resales and has recommended 
that it be removed from the Act in each of its annual re- 
ports to Congress since 1951, and for some years prior 
thereto in its justification for appropriations’? (FPC 
Br., p. 82). 


(ii) The conflict between a reading of the ‘‘effective 
superseding rate schedules”’ provision as authorizing uni- 
lateral rate changes and the necessity for stability lof 
supply arrangements, particularly as to industrial users, 
is strikingly exemplified by the situation in the Pacific 
Northwest. The company operating in that area is Pacific 
Northwest Pipeline Corporation, which was authorized 
to construct and operate an interstate natural gas pipe- 
line in June, 1954. Pacific Northwest Pipeline Corporatidn, 
Docket No. G-1429, Opinion No. 271, issued June 18, 1954. 
In connection with the promotion of that project, dis- 
tribution companies were organized and industrial aa 
panies were induced to enter into contracts with the 


distributors for the use of natural gas in place of oil 
in reliance on representations as to lower costs and econ- 
omies to be realized through the use of gas at the rates 
specified in their contracts, which they were led to be- 
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lieve would remain stable for some years. Petition for In- 
tervention of Coos Bay Pulp Corporation, et al., in Pacific 
Northwest Pipeline Corporation, Docket No. G-13202, pp. 
2, 5, 7, 8, 9, 10, 11. The conversion to natural gas in- 
volved a substantial investment by each industrial company, 
aggregating more than $1,700,000," and in at least one in- 
stance, involved cancellation of a favorable long-term oil 
contract. Id., p.5. 


Pacific Northwest Pipeline Corporation began opera- 
tions in April, 1957. Within five months thereafter, with- 
out even a full year’s operating experience, in August, 
1957, Pacific Northwest chose to file unilateral rate in- 
crease proposals to its distributors, under Section 4(d) 
of the Act, which were suspended for five months, except 
as to the rates for resale for industrial use only. Pacific 
Northwest Pipeline Corporation, Docket No. G-13202, 
order issued September 4, 1957. The proposed increases 
for industrial sales, over $1,000,000 annually, which the 


“The industrial companies included Coos Bay Pulp Corporation, 
Crown Zellerbach Corporation, Hooker Electrochemical Company, Long- 
view Fibre Company, Pacific Northwest Alloys, Inc., Pennsalt Chemicals 
Corporation, Puget Sound Pulp and Timber Co., Scott Paper Company, 
Seattle Steam Corporation and Weyerhaeuser Timber Company. See 
Petition for Intervention of these companies, dated June 12, 1958, in 
Pacific Northwest Pipeline Corporation, Docket No. G-13202. 


“Coos Bay Pulp Corporation expended $9,500 to convert Crown 
Zellerbach, $515,000; Hooker Electrochemical over $93,000; Longview 
Fibre over $60,000; Pacific Northwest Alloys, $94,653; Pennsalt Chemi- 
cals, $134,380; Puget Sound Pulp and Timber, $297,318; Scott Paper, 
$123,500; Seattle Steam, $16,859; and Weyerhaeuser Timber, $171,000. 
Ibid., pp. 3, 4, 5, 6, 7, 8, 9, 10. 


“To Coos Bay Pulp, $9,100 a year; to Crown Zellerbach, approxi- 
mately $255,000 annually; to Hooker Electrochemical, about $58,000 
annually; to Longview Fibre, approximately $200,000 per year; to 
Pacific Northwest Alloys, about $15,000 annually; to Pennsalt Chemi- 
cals, $64,100 per year; to Puget Sound Pulp and Timber, about $78,000 
annually; to Scott Paper, about $190,000 per year; to Seattle Steam 
about $34,036 annually; and to weyerhaeuser Timber, about $102,- 
000 annually. Petition for Intervention of Coos Bay Pulp Corporation, 
et al., in Docket No. G-18202, pp. 3, 4, 5, 6, 7, 8, 9, 10. 
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| 
industrial companies must absorb under their contracts 
with the distributors without recourse, have been in effect 
since September, 1957. Ibid; Petition for Intervention of 
Coos Bay Pulp Corporation, et al., Docket No. G-13202, 
pp. 2, 11. No hearings have yet been held by the Com- 
mission and no action has been taken by the Commis- 
sion on the industrial companies’ joint petition to in- 
tervene and motion to reject the rate proposals on the 
authority of Mobile and the decision of the court below. 
In sum, after being induced to make substantial invest- 
ments to convert to the use of gas on representation of 
savings in fuel costs and stability of the supply arrange- 
ment, by the unilateral abrogation of the contract rate 
by the pipeline company, the industries are forced to incur 
higher costs, with no power of suspension and refund in 
the Commission. This seriously impairs the ability of 
these industries to compete in the markets of the world 
for the resale of their products. These consequences which 
flow from unilateral disruption of the purchase and sale 
agreement underscore this Court’s analysis in the Mobile 
case and show clearly that the purchasers’ consent to uni- 
lateral rate changes is not lightly to be implied, and cannot 
reasonably be implied. | 
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MISCELLANEOUS: 


IN THE 


United States Court of Appeals 


For rue District or Cotumsia Circuit 
No. 15,401 


Tue Gas Service Company, SHEFFIELD STEEL, Division, 
Armco Stee, Corporation, Mimwesr Inpusrriay!| & 
CommerciaL Gas Users Association, and Kansas City 
Power & Licut Company, | 

Petitioners, 
Vv. 


FEDERAL Power Commission, 
Respondent. 


On Petition to Review Order of the Federal Power 
Commission 


MOTION OF MISSISSIPPI VALLEY GAS COMP 
FOR LEAVE TO FILE BRIEF AMICUS CURIAE 


| 
To THE HonorasBLe, THE JUDGES OF THE Unirep States 
Court or APPEALS FOR THE DIsrrRict oF CoLuMRBIA 
Crecvit: 


Mississippi Valley Gas Company (‘‘Mississippi’’), pur- 
suant to Rule 18(j) of the General Rules of the United 
States Court of Appeals for the District of Columbia Cir- 
cuit, respectfully moves for leave to file the brief amicus 
curiae annexed hereto, Mississippi has a vital interest 
| 
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and stake in the outcome of this cause as set forth briefly 
in this motion and at length in the annexed brief. 


Like the petitioner, The Gas Service Company, Missis- 
sippi also purchases natural gas for industrial use only. 
Changes in the rates therefor are not subject to suspension 
under Section 4(e) of the Natural Gas Act, and according 
to the Commission’s interpretation of its refund powers 
thereunder, are not subject to refund no matter how ex- 
cessive they are found to be. Such relief as the purchaser 
may have, according to the Commission, may be prospec- 
tive only. That relief, as Mississippi shows in the annexed 
brief, is, however, of only short-lived effect, is in fact no 
relief at all under the Commission’s interpretation of Sec- 
tion 4(e), and leaves the industrial rates virtually unregu- 
lated contrary to the intent of Congress and the provisions 
of the Act. 


Mississippi buys substantial volumes of natural gas from 
United Gas Pipe Line Company (‘‘United’’) for general 
resale purposes (i.e.—to domestic, commercial, and indus- 


trial consumers), and for resale for industrial use only. 
Since November, 1955, United has increased its rates to 
Mississippi six times, the latest increase being filed on 
February 11, 1960. The total increases paid by Mississippi 
over the rate last approved by the Commission for all 
classes of sales amounts to $3,060,072 to January 1, 1960. 
The total increases in industrial rates alone to January 
1, 1960, have been $1,159,571. The filing made by United 
on February 11, 1960 further increases the industrial rate 
to 29.7 cents per Mcf as compared to the rate of 14.5 cents 
per Mef last approved by the Commission and represents 
an increase of 104.9 per cent without any adjudication of 
the reasonableness of the increases and, if the Commission 
is sustained in this cause, without any right to secure re- 
fund of the increases no matter how excessive they have 
been. 
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The industrial rate increases in each instance auto- 
matically became effective 30 days after filing because Sec- 
tion 4(e) denies to the Commission the power to ova 
such rate changes. As a result Mississippi has been pay- 
ing higher and still higher industrial rates without adjudi- 
eation and without any right to refunds if the Commis- 
sion’s interpretation of Section 4(e) is sustained in this 
cause. The Commission has held hearings in only the first 
two rate increase cases but no decisions have even been 
issued yet by the Examiner although the hearings were 
concluded in October, 1956, and February 1957, respec- 
tively. The other cases have been dormant. No hearings 
have been scheduled. 


Mississippi’s right to refunds of the industrial charges 
ultimately found not justified by the Commission may be 
effectively determined in this cause. 


Mississippi believes that the facts it has set forth in the 
annexed brief, which graphically portray the adverse con- 
sequences upon consumers of the Commission’s interpreta- 
tion of Section 4(e), and the legal arguments presented, 
will be of assistance to the Court in appraising the im- 
portance of the issues presented by this cause and in passing 
upon the Commission’s interpretation of Section 4(e), 


Wuererore, Mississippi respectfully requests leave to 
file the brief annexed hereto. 


Respectfully submitted, 


Joun M. Kuyxenpat, Jr. 
829-838 Deposit Guaranty Bank 
Building 
Jackson 1, Mississippi 
REUBEN GOLDBERG 
439 Wyatt Building 
Washington 5, D. C. 
Attorneys for Mississippi Valle: 
Gas Company, Amicus Curiae 


QUESTIONS PRESENTED 


1. Whether the Federal Power Commission, having or- 
dered a hearing under Section 4(e) of the Natural G 
Act concerning the lawfulness of an increase in the rate 
for sales for resale for industrial use only, filed by|a 
natural gas company, has the power to require the natural 
gas company to refund the portion of such increased rate 
found not justified by the Commission and to require the 
natural gas company to furnish a bond to assure such re- 


fund. | 


2. Whether construction of Section 4(e) of the Natural 
Gas Act as denying to the Commission the power to re- 
quire refund of the increase found not justified would be 
consistent with Constitutional requirements. 


IN THE 


United States Court of Appeals 


For rue District or CouumsBia Crrcurr 
No. 15,401 


| 
Tue Gas Service Company, SHEFFIELD Sreet, Drvision, 
Armco STEEL Corporation, Mipwest Inpustriaz | & 
CommeErciAL Gas Users Association, and Kansas Crry 


Power & Licut Company, ! 
Petitioners, 


Vv. 


FeprraL Power Commission, 
Respondent.| 


On Petition to Review Order of the Federal Power 
Commission 


BRIEF FOR MISSISSIPPI VALLEY GAS company. 
AMICUS CURIAE 


THE INTEREST OF THE AMICUS CURIAE 
Mississippi Valley Gas Company (‘‘Mississippi’’) is|a 
natural-gas distribution company, engaged in the distribu- 
tion and sale of natural gas locally to domestic (residen- 
tial), commercial, and industrial consumers in more than 
one hundred cities, towns and communities in Northern 
and Western Mississippi.? 


1 Mississippi adopts the Statement of the Case presented by the Petitionérs 
in their brief. 
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To meet the requirements of its customers, Mississippi 
purchases substantial volumes of natural gas from United 
Gas Pipe Line Company (‘‘United’’) to serve consumers 
in Hinds, Rankin, and Warren Counties.” Part of the gas 
is purchased for resale for all uses (domestic, commercial, 
and industrial), and part is purchased under a separate 
rate schedule for resale for industrial use only (herein- 
after ‘‘industrial rates’’).* United’s rates for its sales to 
Mississippi are subject to the regulatory jurisdiction of 
the Federal Power Commission under the Natural Gas 
Aet (‘*Act’’). 


By reason of the decision of the Supreme Court in the 
Memphis case (United Gas Pipe Line Co. v. Memphis 
Light, Gas and Water Division, 358 U. S. 103), United, by 
its own unilateral action, may increase its rates to Mis- 
sissippi merely by filing notice of a change in rates under 
Section 4(d) of the Act. These rate changes may be in- 
vestigated by the Commission as to their reasonableness. 
Section 4(e). Additionally, with the exception of changes 
in industrial rates, the Commission may suspend the rate 
changes and defer their effective date for a maximum pe- 
riod of five months. At the end of such period, if the in- 
vestigation has not been concluded, the rate changes be- 
come effective on motion of the seller, and are subject to 
refund to the extent determined to be unjustified. Section 


4(e). 
The industrial rate changes are not subject to suspension 
by reason of the proviso of Section 4(e) which states: 


“‘That the Commission shall not have authority to 
suspend the rate, charge, classification, or service for 


2In tho cities of Jackson, Clinton, Bolton, Edwards, Raymond, Florence, 
Flowood and their environs. 


3 In the twelve-month period ended December 31, 1959, Mississippi purchased 
10,354,259 Mef from United. Of this volume, 8,705,406 Mecf was purchased 
for resale for all uses and 1,648,853 was purchased for resale for industrial use 
only. 
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the sale of natural gas for resale for industrial use 
only’’ 


These non-suspendible rate changes, therefore, automat- 
ically become effective 30 days after they are filed and ac- 
cording to the Commission’s interpretation of Section 
4(e), which is before the Court in this cause, even if the 
investigation later discloses that the increases were unh- 
just and unreasonable, the excessive charges are not sub- 
ject to refund. They are retained by the seller and the 
purchaser may have only prospective relief. | 


This interpretation of Section 4(e) of the Act is of vital 
concern and significance to Mississippi. Between Septem- 
ber 30, 1955, and February 11, 1960, Mississippi has been 
subjected to five rate increases by United. The total 
amount of these increases to Mississippi up to January 1, 
1960, over the last rates which the Commission approved, 
is $3,060,072, of which $1,159,571 represents the increase 
in industrial rates from 14.5 to 25.7 cents per Mef. Each 
time the increase applicable to industrial rates became 
effective automatically 30 days after filing. Each time thle 
Commission instituted an investigation of the increase bé- 
cause United had not shown that the increase was just and 
reasonable. To date, no one of the investigations has been 
concluded. Hearings have been held only with regard 
to the first two rate increases and the others have been 
completely dormant.’ In the meantime, as regular as clock- 
work, United piles one rate increase on top of the other 
and Mississippi pays higher and still higher rates with 
no right to recover the excessive charges applicable to the 
industrial rates if the Commission’s interpretation of its 


4The illusory nature of the prospective relicf is hereinafter demonstrated, 
infra, pp. 13-14. 


5 As is hereinafter described, United each time also incrensed its othe 
rates, Each time the increases in the other rates were suspended for th 
statutory period of five months, at the end of which time they became ef- 
fective subject to refund. The investigations initiated by the Commissio 
extended to all rates which had been increased. 
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power to require refunds under Section 4(e) is sustained 
by the courts. 


The latest and sixth increase since September 30, 1955, 
was filed by United on February 11, 1960. Under this filing 
the industrial rates will automatically increase on March 
13, 1960, from 25.7 to 29.7 cents per Mef, an increase of 
104.9 per cent since 1955. When this sixth increase is 
made effective on March 13, 1960, Mississippi will be pay- 
ing to United increases amounting to $269,752 annually for 
industrial use gas based on volumes purchased during the 
twelve-month period ended December 31, 1959. The in- 
crease in all other rates to Mississippi resulting from this 
sixth rate increase, based on the same twelve-month period, 
will result in Mississippi paying to United increases 
amounting to $1,256,393 annually, and represents an in- 
crease in these rates since 1955 of approximately 80 per 
cent. The increases of over 100 per cent in industrial rates 
and of almost 80 per cent in all other rates in four and 
one-half years have taken place without adjudication by 
the Commission of any one of the increases, and in the 
case of the industrial rates, according to the Commission, 
without any right in Mississippi to secure refunds of the 
increases to the extent found unreasonable by the Commis- 
sion when adjudication finally takes place! 


The first increase in industrial rates, from 14.5 to 19.5 
cents per Mef, was filed by United on September 30, 1955, 
in Docket No. G-9547. The non-suspendible industrial rate 
increase became effective on November 1, 1955, and repre- 
sented an annual increase in industrial rates to Mississippi 
of $652,074. The Commission ordered a hearing to inquire 
into the reasonableness of the increases.° The hearings 


6 Although reference is here made only to the increase in industrial rates, 
United increased all of its rates. The total annual increase in Docket No. 
G-9547 to all customers of United was $9,978,000, of which #872,152 was ap- 
plicable to all purchases made by Mississippi under this docket, ‘The in- 
vestigation, of course, was addressed to all of United’s rates which were in- 
creased. The increases applicable to sales other than industrial rates were 
suspended for five months and, therefore, did not become effective until April 
1, 1956. 


5) 
began on February 3, 1956, and concluded on October |¢ 
1956. To date no decision has been issued in the ease. 

Mississippi paid the increased industrial rates filed jin 
Docket No. G-9547 from November 1, 1955 to June 16, 1936. 
At that date still higher rates for industrial use gas be- 
came effective as a result of a second increase filed by 
United on May 15, 1956, in Docket No. G-10592, while the 
hearings on the reasonableness of the increases in Docket 
No. G-9547 were in progress. This new increase, from 
19.5 to 20.5 cents per Mef, imposed on Mississippi an addi- 
tional annual increase over the industrial rate filed in 
Docket No. G-9547 of $126,225. Again, the Commission 
ordered a hearing on the reasonableness of the new in- 
crease.’ The hearings in Docket No. G-10592 commenced 
on September 24, 1956, and concluded on February 25, 1957, 
but no decision as yet has been issued in this case either. 

The higher industrial rate in Docket No. G-10592 which 
Mississippi had been paying since June 16, 1956, was 
superseded on July 1, 1957, by even higher rates when 
United filed a new increase on May 29, 1957, in Docket No. 
G-12801. This time the increase in the industrial rate was 
from 20.5 to 23.4 cents per Mef and the additional annual 
increase to Mississippi for industrial use purchases, over 
the industrial rate filed in Docket No. G-10592, was $57,570. 
Again the Commission ordered an inquiry into the reason- 
ableness of the rates, but no hearing has been held. The 
case has been completely dormant.’ 


| 

| 

7In Docket No. G-10592, as in Docket No. G-9547, United also inereased 
its other rates and the hearing was ordered as to all of the increases, This 
time the total annual increase was an additional $5,856,200. To M ississippi 
the annual increase, over rates in effect under Docket No. G-9547, applicable 
to purchases in this docket, was $163,517. The non-industrial rate increases 
were suspended for five months and therefore became effective on November 
28, 1956. | 


8Other rates were ulxo increased by United znd the inquiry ordered es 
tended to all increases in Docket No. G-12801. The total increnses amounted 
to an udditional $5,399,000. The annual increase to Mississ pi, over the 
rates in effect under Docket No. G-10592, applicable to Mississippi’s purchases 
from United in this docket, was $247,317, Other rates which were increased 
were suspended and did not become effective until December 1, 1957. | 
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The new level of increased industrial rates, imposed in 
Docket No. G-12801, yielded to still higher industrial rates 
on July 1, 1958. At that date new increases in United’s 
rates for industrial use gas, which had been filed on May 
29, 1958, in Docket No. G-15360, became effective. The rate 
increased from 23.4 to 24.5 cents per Mcf which meant an 
additional annual increase to Mississippi for these pur- 
chases this time of $22,517 over the rate in effect under 
Docket No. G-12801. Inquiry into the reasonableness of 
the increases was again ordered, but, as in the case of 
Docket No. G-12801, no hearing has been held and the case 
has been completely dormant.® 


On May 1, 1959, in Docket No. G-18406, the increased 
industrial rates which Mississippi had been paying since 
July 1, 1958, in Docket No. G-15360 went up again as the 
result of a filing made by United on March 30, 1959. This 
time the increase in rates was from 24.5 to 25.7 cents per 
Mef and the additional increase over the rates in effect 
under Docket No. G-15360 was $21,221. Again the same 


routine. Inquiry into reasonableness was ordered but no 
hearing has been held and nothing has been done.?° 


Mississippi is presently paying the increased industrial 
rates which were made effective in Docket No. G-18406, but 
on March 13, 1960, the rates will be increased a sixth time 
because of the sixth unilateral increase filed by United on 


9The total additional annual increase in Docket No. G-15360 was $5,- 
488,000 of which $210,045 was applicable to Mississippi’s purchases in this 
docket when compared to the rates in effect under Docket No. G-12801. The 
inquiry ordered, but never yet held, extends to all of the increases filed in 
that docket. The rates which were suspended became effective on December 
1, 1958. 


19 As in the earlier four rate increase filings, increases were made in all 
of United’s rates. The total annual, additional increase was $7,872,462 
this time or a total of $34,594,568 for the five increases. The rates which 
were suspended became effective on October 1, 1959. The total annual 
increase to Mississippi over the rates in effect under Docket No. G-15360, 
applicable to Mississippi’s purchases from United in this docket, was 
$126,960. 
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February 11, 1960. This will increase the industrial rate 
from 25.7 to 29.7 cents per Mef, and based on Mississippi’s 
purchases of industrial use gas from United during) the 
test period in this docket will impose an additional! an- 
nual increase for industrial use purchases upon Mississippi, 
over the rate in effect under Docket No. G-18406, of 
$70,811.41 


As a result of the five rate increase filings which have 
been successively effective, Mississippi, during the period 
from November 1, 1955 to January 1, 1960, has suffered 
and has paid to United increases in rates for industrial 
use gas over the last approved rate * totalling $1,159,571. 
The sixth rate increase filed by United on February) 11, 
1960, to be effective March 13, 1960, for industrial use gas, 
will have the effect of swelling the ever increasing burden 
by an additional $70,811 per year. In all that time no single 
increase has been adjudicated and in view of the Commis- 
sion’s workload of rate cases,!* no one can speculate when 
the reasonableness of the rate increases will be determined. 
However, when determined, according to the Commission, 
Mississippi may not secure refunds of the exeessive charges 
on industrial use gas. Mississippi’s relief, the Commis- 
sion asserts, may only be prospective. 


Mississippi’s vital interest and stake in the issues pre- 
sented in this cause by the Commission’s interpretation of 


11 All rates are again increased by United. The total inerease is $11,600,000 
annually. $423,289 over the rates in effect under Docket No. G-18406 is ap- 
plicable to Mississippi based on purchases from United during the test period 


covered by this new filing. 


12 Reference to the ‘‘last approved rate’’ is a reference to the rate of [14.5 
cents per Mef which was approved by the Commission and was in effect prior 


to the first rate increase filing in Docket No. G-9547. 


13 At the end of fiscal 1959, the aggregate annual total of rate increase ap: 
plications of independent producers and major pipeline companies pending 
before the Commission was $446,000,000, in 1,773 rate suspension esses, 
(Thirty-ninth Annual Report of the Federal Power Commission (1959), at 
page 2). At the end of fiseal 1959 there were 84 pipeline cases pending, some 
of which have been pending for 4 to 6 years (Ibid., page 77). | 

| 
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Section 4(e), which virtually leaves industrial rates un- 
regulated and at the whim and caprice of the seller, are 
apparent, in view of the very large sums paid by Missis- 
sippi in increased industrial rates, the Commission’s in- 
ability to dispose of the rate increase cases expeditiously, 
the regularity with which rate increases are filed by United, 
and United’s ability by its own unilateral action to nullify 
and supersede any order of the Commission intended to 
provide prospective relief. 


SUMMARY OF ARGUMENT 
IL 


Under Section 4(e) of the Natural Gas Act all rate 
changes are subject to investigation. Additionally, rate 
changes applicable to sales for resale for general use (that 
is, for domestic, commercial and industrial use) may be 
suspended for a period of five months and the effective 
date of the rate change deferred to the end of that period. 
Rate changes applicable to sales for resale for industrial 


use only, however, may not be suspended. Such changes 
automatically become effective upon 30 days’ notice. 


Section 4(e) of the Act provides for refund of the rate 
change to the extent found excessive after completion of 
the investigation initiated by the Commission, but the 
Commission argues that its power to require refunds ex- 
tends only to rate changes which are subject to suspension 
and which were suspended. As to excessive industrial rates 
which are not suspendible, the Commission holds that it 
has no power to require refunds of the excessive portions 
thereof. Its position is that the Act provides only pros- 
pective relief from such excessive rates. 


In enacting the Natural Gas Act, Congress intended to 
afford all consumers (domestic, commercial, and indus- 
trial) complete, permanent and effective protection against 
exeessive rates and charges. To this end Congress cre- 
ated a statute (The Natural Gas Act) which does not con- 
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template ineffective regulation. Atlantic Refining v. Pub- 
le Service Commission, 360 U. S. 378, 392 (1959) ; Federal 
Power Commission v. Hope Natural Gas Co., 320 U. 8S. 
591 (1944); Panhandle Eastern Pipe Line Ce v. Public 
Service Commission of Indiana, 332 U. S. 507, 520 ( 1947). 
The provisions of Section 4(e) for investigation and) re- 


fund of excessive charges implement this intent. | 


On the other hand, the Commission’s interpretation of 
its power to require refunds does violence to the intent of 
Congress to provide complete protection against excessive 
rates and leaves the industrial rates virtually unregulated 
and at the whim and ecaprice of the seller. The promise of 
prospective relief is illusory. When the Commission finally 
issues its order prescribing reasonable industrial rates to 
he effective from and after the date of the order, the seller 
is free to file a new increase which is not subject to $us- 
pension and which will nullify the Commission’s order 
within 30 days after the new rate is filed. In view of the 
Commission’s workload and the well-nigh interminable 
delay in the processing of rate increase applications, |the 
effect is that regulation of industrial rates and to a con- 
siderable degree gas rate regulation generally, is rendered 
impotent and futile because of the ability of the sellers 
at will to charge, collect, and retain excessive industfial 
rates. 


Apart from the collision between the Commission’s s inter- 
pretation of its refund powers and the intent of Congress, 
the provisions of Section 4(e) do not support the Commis- 
sion’s interpretation. The Commission infers a relation- 
ship between the suspension power and the power to jre- 
quire refunds. There is no relationship between the power 
of suspension and the power to require refunds. Each 
performs an entirely different function. Each is related 
to the power to investigate the rate changes. 


Thus, the purpose of the suspension power is to enable 
the Commission to preserve the status quo for a limited 
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period while investigating the increase. During the suspen- 
sion period the purchaser pays only the previously existing 
rate and is never required to pay the new rate for that 
period even if investigation later shows that it was reason- 
able. On the other hand the refund power of the Commission 
reaches the period during which the newly filed rate was 
under investigation but was effective and requires the 
restoration to the purchaser of the portion of the increase 
found not to be justified. This latter power of refund 
affords the complete protection against excessive charges 
that Congress intended to provide and implements the com- 
mand of Section 4(a) that all rates be just and reason- 
able. 


In a recent case, Atlantic Refining v. Public Service Com- 
mission, 360 U. S. 378, 389, the Supreme Court has viewed 
the Act as guaranteeing that the consumer may recover 
refunds of monies paid under excessive increases, without 
limitation. 


I. 


The Commission’s interpretation of Section 4(e) jeop- 
ardizes the ability of the distribution companies to retain 
industrial loads which are essential to enable them to sell 
gas to domestic consumers at rates within their reach. In- 
dustrial sales are of great significance in the economy of 
distribution and have a major effect upon the feasibility 
of supplying gas to domestic consumers at reasonable 
rates. Sales to industrial customers enable the distribu- 
tion companies to make better utilization of facilities and 
to relieve the domestic consumers of fixed charges associ- 
ated with the operations of the facilities for their benefit 
which they would otherwise have to incur, thereby permit- 
ting sales to the domestic consumers at substantially lower 
rates than would be possible without industrial sales. In 
recognition of the benefits derived by domestic consumers 
from a distribution company’s industrial sales, regulatory 
commissions with court approval have protected the dis- 
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tribution companies’ industrial markets. Panhandle East- 
ern Pipe Line Co. v. Michigan Public Service Commission, 
(Mich. Sup. Ct.) 328 Mich. 650, 44 N. W. 2d 324, 330, af- 
firmed, 341 U. S. 329, 334; Produce Terminal Corp. v.|Illi- 
nots Commerce Commission, 414 Ill. 582, 112 N. E. 2d 141; 
Charleston & Western Carolina Ry. Co. v. Federal Power 
Commission, 234 F. 2d 62, 63, 98 U. S. App. D. C. 241, 
242. 


ARGUMENT 
IL 


THERE IS NO “ATTRACTIVE GAP” IN SECTION 4(e) OF THE cap dene 
GAS ACT WHICH PRECLUDES EFFECTIVE REGULATION OF RATES 
FOR SALES FOR RESALE OF NATURAL GAS FOR INDUSTRIAL USE 
ONLY | 


A. Congress intended to provide full and complete protection to 
consumers against excessive rates in enacting the Natural 
Gas Act. 


The overriding intent and purpose of Congress in enact- 
ing the Natural Gas Act was to “‘ereate a comprehensive 


and effective regulatory scheme’’ in order to assure and 
‘‘underwrite just and reasonable rates to the consumers of 
natural gas’’ by giving ‘‘full protective coverage to the 
consumer as to price’’. Panhandle Eastern Pipe Tine 
Company v. Public Service Commission of Indiana, 332 
U. S. 507, 520 (1947); Atlantic Refining v. Public Service 
Commission, 360 U. S. 378, 392 (1959). See also: Federal 
Power Commission v. Hope Natural Gas Company, 320 


U.S. 591, 610 (1944). 


With this objective before it, Congress framed the Nat- 
ural Gas Act so ‘‘as to afford consumers a complete, per- 
manent and effective bond of protection from excessive 
rates and charges’’. Atlantic Refining, supra, 360 U./S. 
at 388. Congress ‘‘created an articulate legislative pro- 
gram based on a clear recognition of the respective re- 


sponsibilities of the federal and state regulatory agencies”’ 
| 
14 Unless otherwise stated, parenthesis and italics in quotations are supplied, 


12 


which ‘‘does not contemplate ineffective regulation at 
either level’’. Panhandle Eastern Pipe Line Co., supra, 
332 U.S. at 520. 


B. The protection against excessive rates was to extend to all 
classes of consumers, including industrial. 

The complete protection against excessive rates that 
Congress provided in the Natural Gas Act was intended 
to extend to industrial users of natural gas as well as to 
domestic and commercial users. It was ‘‘ ‘the intention 
of Congress that natural gas shall be sold in interstate 
commerce for resale for ultimate public consumption for 
domestic, commercial, industrial, or any other use at the 
lowest possible reasonable rate consistent with the mainte- 
nance of adequate service in the public interest.’’’ At- 
lantic Refining, supra, 360 U. S. at 388. Thus, Congress 
provided in Section 1(b) of the Act, which determines the 
Act’s coverage, that its provisions: 


‘“shall apply to . . . the sale in interstate commerce 
of natural gas for resale for ultimate public consump- 
tion for domestic, commercial, industrial, or any other 
use). 34°? 


Also, Section 4(a) commands that all rates and charges for 
the sale of natural gas subject to the jurisdiction of the 
Commission shall be just and reasonable, and Sections 4(b) 
and 5(a) of the Act prohibit undue discrimination between 
classes of service. See also: United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U. S. 332 where rates for 
industrial use were involved. 


C. The Commission’s Interpretation of Section 4(e) of the Act 
does violence to the intent of Congress. 


To borrow and paraphrase the words of Mr. Justice 
Rutledge in the Panhandle case, supra, 332 U.S. at 519, it 
‘“would be an exceedingly incongrous result if a statute 
so motivated, designed and shaped’’ to bring about com- 
plete, permanent, and effective protection for all classes 
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of consumers from excessive rates and charges ‘‘were con- 
strued in the teeth of these objects, and the import of its 
wording as well, to cut down regulatory power”? and leave 
rates for sales of natural gas for resale for industrial] use 
only unregulated and at the whim or eaprice of the seller. 
Yet this is the result of the Commission’s interpretation 
of Section 4(e) as giving it the power to require refunds 
only with respect to rates which are subject to suspension 
and have been suspended. This is readily demonstrated. 


In the Memphis case (United Gas Pipe Line Co. v. Mem- 
phis Light, Gas and Water Division, 358 U. S. 103 (1958)), 
the Supreme Court held that a pipeline company may jfile 
unilateral increases in rates under Section 4 of the Act 
unless it has contracted away its right to do so. Under 
this decision, therefore, the pipeline company may fil¢ at 
will any increase in rates it chooses to impose, no matter 
how unreasonable it may be.%* and under the interpreta- 
tion of Section 4(e) defended by the Commission, the pur- 
chaser must pay without prospect of refund or recourse, no 


matter how exorbitant the increase may prove to be, the 


15 Almost invariably, rate increases proposed by natural gas compadies 
under the Natural Gas Act have proved to be excessive by substantial 
amounts. In 1952, the Commission observed: ‘‘In most cases it has been 
found after investigation and hearing that the Tequested increases were 
justified only in part and in some few instances not at all.’? (Thirty-segond 
Annual Report of the Federal Power Commission (1952), at page 95).| In 
that year reported figures showed that of the natural gas rate increase| ap- 
plications disposed of, about 50% of the proposed increases or over $30,000,000 
was disallowed as not justified (Id., at page 97). In 1953 the disallowed 
amounts in concluded cases represented 16% or over $11,000,000 (Thirty- 
third Annual Report of the Federal Power Commission (1953), ut page 101). 
In 1956 the disallowances represented 40% or almost $10,000,000 and| in 
1957, 17% or about $9,000,000 (Thirty-seventh Annual Report of the Federal 
Power Commission (1957), at page 82). In 1959 the disallowances in cases 
disposed of represented 40% or $15,600,000 (Thirty-ninth Annual Report) of 
the Federal Power Commission (1959), at page 78). 

Rate increases filed by pipeline companies, the Commission complained, to 
Congress (Thirty-third Annual Report of the FPC (1953), p. 102) more 
often than not are based on ‘‘speculative estimates of future costs’’ and 
attempted ‘‘changcs in regulatory principles and methods which have long 
been established ’’. } 
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increased rate for industrial-use gas which the pipeline 
supplier chose to exact, from 30 days after the time the 
rate is filed until the final order in the administrative pro- 
ceeding. Only when the final order is issued fixing the 
reasonable rate for industrial-use gas may the purchaser 
be relieved prospectively of the exorbitant rate to which 
it has been subjected for many months and even many years 
as in the case of Mississippi. But this prospective relief 
is only illusory. For even when the Commission finally 
catches up with the new high rate fixed by the selling com- 
pany at its will and strikes it down, its action may have 
only brief effect. For the seller is free to file a new in- 
crease which is not subject to suspension and will nullify 
the Commission’s order within 30 days after the new rate 
is filed. 


Thus, if the Commission’s interpretation of Section 4(e) 
prevails in this case, regulation of industrial rates (and 
to a considerable degree, gas rate regulation generally, 
infra, pp. 19-21) will be rendered impotent and futile be- 


cause of the ability of the pipeline companies at will to 
charge, collect, and retain excessive industrial rates.” 


Since September, 1955, United Gas Pipe Line Company 
has increased its non-suspendible industrial-use rates to 
Mississippi 104.9% in six filings. No one of the increases 
has been adjudicated and no one can speculate when any 
one of the increases will be adjudicated. Under the Com- 
mission’s interpretation of Section 4(e), decisions of the 
Commission as to all of the rate increases up to the last 
one are meaningless as regards industrial use gas because 


16It may be contended that the new rate increase on the heels of a Com- 
mission order fixing a just and reasonable rate for industrial use gas would 
be subject to summary disposition. Such contention would be erroneous. 
Mississippi River Fuel Corp. v. F. P. C., 202 F. 2d 899, 901-902, certiorari 
dismissed, 345 U. S. 988. The Commission could not dispose of the filing 
without holding a hearing and permitting United to present its case. F. P. C. 
v. Natural Gas Pipe Line Company, 315 U. S. 575, 583-584; State Corpora- 
tion Commission v. F. P. C., 206 F. 2d 690, 715-716, certiorari denied, 346 
U. S. 922; Panhandle Eastern Pipe Line Co. v. F. P. C., 236 F. 2d 606, 609. 
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the Commission has held that it may not require refunds 
to be made. As to the sixth increase, if it is adjudicated 
before it is superseded by a seventh increase, a not! un- 
likely event in the light of the past history, it can only 
have prospective effect and is subject to nullification by 
unilateral action of United by a new rate increase which 
becomes effective 30 days after filing. | 


| 
D. The provisions of Section 4(e) carry out the intent of Congress. 


Section 4(c) of the Act requires schedules showing all 
rates and contracts in force to be filed with the Commis- 
sion and Section 4(d) requires all changes in such sched- 
ules likewise to be filed with the Commission. United iy 
Pipe Line Company, supra, 350 U. 8. at 342. In addition, 
Section 4(d) imposes the further requirement that |the 
changes be filed at least thirty days before they are to go 
into effect. Ibid. 


Section 4(e) of the Act empowers the Commission, when 
a change in rate is filed, to enter upon a hearing concern- 


ing the lawfulness of the newly filed rate and, pending 
such hearing and decision thereon, the Commission is given 
the further power to suspend the operation of the new 
rate, except a new ‘‘industrial’’ rate, and to defer its use 
for a period of five months. 


If the proceeding has not been concluded and an order 
made at the end of the suspension period, the new rate 
goes into effect on motion of the seller. Upon completion 
of the proceeding and decision, the Commission is clearly 
empowered by the Act to order the seller to refund, with 
interest, the portion of the increased rates or charges by 
its decision found not justified from the date the new rate 
became effective. 


The provisions of Section 4 were ‘‘the heart of the new 
regulatory system’’ and were ‘‘plainly designed to protect 
the consumer interests against exploitation at the hands 
of private natural gas companies”. Federal Power Com- 
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mission v. Hope Natural Gas Co., supra, 320 U. S. at 611, 
612. The Commission, however, reads the provisions of 
Section 4(e) as restricting its power to require refunds to 
situations in which its power to suspend a change in rates 
exists and in which it has exercised such power. In short, 
the Commission views the power of suspension and the 
power to require refunds as related. This position not 
only offends the intent of Congress but also misconceives 
the different purposes of these powers. They are unre- 
lated—different in purpose and result. 


The requirement of 30-days’ advance notice of changes 
is essential to afford the Commission a reasonable period 
within which to determine what course of action to pursue 
—whether to do nothing and permit the new rate to go 
into effect at the end of the 30 days, or whether to enter 
upon an investigation of the new rate under Section 4(e) 
of the Act. United Gas Pipe Line Co., supra, 350 U. S. at 
342-343. 


It is obvious from Section 4(e) that if the Commission 


decides to enter upon an investigation of the new rate, it 
may do so with or without suspension of the new rate, ex- 
cept, of course, in the case of a newly changed ‘‘industrial’’ 
rate which is not subject to suspension and is therefore 
automatically effective at the end of 30 days. 


If the power of suspension is exercised, the new rate 
may not be charged at all during the suspension period. 
The purchaser of natural gas pays only the previously ex- 
isting rate during that period and even if the Commission 
ultimately determines that the newly filed rate was at all 
times reasonable, the seller may not give effect to the new 
rate through the suspension period. Hope Natural Gas 
Co. v. F. P. C., 196 F. 2d 803, 805-806 (C. A. 4). The pur- 
pose of the suspension power is, therefore, to enable the 
Commission during the investigation to preserve the stutus 
quo for a limited period while it subjects the rate change 
to additional scrutiny which the 30-day notice does not 
permit. 
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On the other hand, the refund power of the Commission 
reaches the period of investigation during which the newly 
filed rate has been paid by the purchaser, whether or not 
suspended, and requires the restoration to the purchaser 
only of the portion of the increase that is found not to be 
justified.” The purpose of the refund power is, therefore, 
entirely different from the power of suspension. The sus- 
pension power relates to a limited period of time during 
which the new rate is completely nullified while the refund 
power relates to the full period of effectiveness and in- 
vestigation of the new rate. The latter power alone affords 
the complete protection against excessive charges that 
Congress intended to provide and implements the com- 
mand of Section 4(a) that all rates shall be just and rea- 
sonable. 


Patently, therefore, the power of suspension and the 
power of refunds are entirely different and unrelated ve- 
hicles for protecting the consumers against exploitation 
at the hands of their suppliers. Federal Power Commis- 
ston v. Hope Natural Gas Co., supra, 320 U. S. at 611-612. 


If Section 4(e) were construed as the Commission would 
have it, the benefit of the Act would be left with the one 
who files the rate increase whereas Congress intended that 
the beneficiary of the Act be the one who pays—the can- 
sumer. Federal Power Commission v. Hope Natural Gas 
Co., supra. 


To give effect to the intent of Congress and to the pzfo- 
visions of Section 4(c), the Act must be construed as pro- 
viding for refund of all excessive charges whether sus- 
pended or not. 


17 The impression may be left that the issue presented in this case affepts 
only ‘‘industrial’? rates, but since all rate changes muy be investigated with- 
out suspension under Section 4(e) the decision in this case will be of im- 
portance in all cases where the suspension power is not exercised. 
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E. Section 4(e) has been viewed by the Supreme Court as pro- 
viding for refund of excessive industrial rates. 

The Supreme Court in analyzing the Act has viewed Sec- 
tion 4(e) as empowering the Commission to require re- 
funds, without exception, of all increased rates filed under 
Section 4 to the extent found excessive. 


In Atlantic Refining, supra, 360 U. S. at 388, the Su- 
preme Court held that the Natural Gas Act affords con- 
sumers a complete, permanent and effective bond of pro- 
tection from excessive rates and charges. To show how 
this protection was provided, the Court reviewed the cer- 
tificate (Section 7) and rate (Sections 4 and 5) pro- 
visions of the Act (360 U. S. at 388-389). Referring to 
the right of the seller of natural gas to file new rate sched- 
ules for increased rates under Section 4 and the provisions 
therein for suspension and refund, the Court said (360 
U.S. at 389): 


‘““This not only gives the natural gas company op- 
portunity to increase its rates where justified but like- 


wise guarantees that the consumer may recover re- 
funds for moneys paid under excessive increases.’’ 


And later in the opinion the court contrasted a Section 
5(a) rate investigation, where the just and reasonable rate 
becomes effective prospectively only with no protection 
against excessive charges collected during the pendency of 
the 5(a) proceeding, with a Section 4(e) proceeding where 
the purchaser has ‘‘the protection of a refund’’. 

Unless the Court viewed the refund power as extending 
to all rates, it could not have concluded that the Act af- 
fords complete protection against excessive charges to con- 
sumers. 
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II. 


SERVICE TO DOMESTIC CONSUMERS AT REASONABLE RATES| IS 
JEOPARDIZED BY THE COMMISSION'S INTERPRETATION OF SEC- 
TION 4(e) 


| 

The Commission’s interpretation of Section 4(e), which 
enables the pipeline company to impose and exact at will 
any rate increase that the pipeline company chooses to im- 
pose for industrial use gas, without power in the Commis- 
sion to require refunds or afford even effective prospective 
relief, jeopardizes the ability of the distribution company to 
retain industrial loads which are essential to enable it! to 


| 
sell gas to domestic consumers at rates within their reach. 


Sales by a distribution company of gas for industrial use 
reduce the average cost of gas to residential consumers, 
who use gas for space-heating, cooking, and water-heating. 
If it were not for industrial use sales, the cost of gas for 
domestic use would be out of reach of the domestic con- 
sumer because, without the industrial outlet, a distribution 
company would be forced to charge higher rates to its resi- 
dential customers. This is because the residential cus- 
tomers’ utilization of the facilities provided to meet their 
needs on the coldest day of the year is obviously much 
higher than throughout most of the year when gas for 
space-heating is reduced or discontinued. Yet they would 
have to pay the fixed charges incurred by the company |in 
providing facilities for their benefit. This would mean 
a very high cost for each cubie foot of gas used by the 
residential consumers since the cost of service would be 
spread over a smaller number of cubic feet of gas. How- 
ever, the industrial customers, with their high loads all 
year long, are in a position to utilize the capacity that 
would otherwise be idle and a burden to the residential con- 
sumers. The result is that the fixed charges that would 
otherwise fall on the residential consumers are levied on 
and assumed by the industrial customers. Increasing cost 


of gas for industrial use that may cause loss of such in- 
| 
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dustrial outlets is, consequently, of grave concern to the 
distribution company.’® 


In recognition of the benefits derived by residential con- 
sumers from a utility’s industrial sales, regulatory com- 
missions, with court approval, have blocked competition 
that would deprive a utility of its industrialload. Panhandle 
Eastern Pipe Line Co. v. Michigan Public Service Commis- 
sion, (Mich. Sup. Ct.) 328 Mich. 650, 44 N. W. 2d 324, 
330, affirmed 341 U. S. 329, 334. 


The interdependence between industrial sales and resi- 
dential service was also recognized by the Illinois Supreme 
Court in Produce Terminal Corp. v. Illinois Commerce 
Commission, 414 Tl]. 582, 112 N. E. 2d 141. The decision 
in that case recognized that if the utility were to lose its 
industrial market, its rates to its residential customers 
would have to be increased substantially. And this Court 
affirmed an order of the Federal Power Commission which 
recognized the importance of the industrial-type load in 
benefiting all customers by increasing the load factor and 


18 Under its retail rate schedules Mississippi has the right to pass on the 
increase in industrial rates to its industrial customers. This right does not 
justify excessive inereases by Mississippi’s supplier. Moreover, such a right 
is of dubious value if it results in a loss of the industrial customer. Missis- 
sippi, therefore, does not want to be put in a position of increasing its indus- 
trial rates. See: Natural Gas Pipeline Co. v. F. P. C., 253 F. 2d 3, 9 where 
the Third Circuit, rejecting the Commission’s contention that the petitioner 
was not aggrieved because it had passed on the increase to its customers, said 
(253 F. 2d at 9): 


‘‘This proposition is at the least, unrealistic. Natural is entitled to 
deal with its customers ethically and, engaged in fiercely competitive 
business as it is, must do so in order to survive. It could not stand by 
and suffer an unlawful fifty-seven per cent increase to be loaded on its 
purchasers. There is no indication that the latter are captive buyers 
or that they would submit to that sort of treatment. So it has been not 
only high level business but sound business for Natural to contest the 
issue. All in all Natural is truly an aggrieved person within § 19(b) 
of the Act.’” 


In any event, this right to pass on the increase does not, of course, have 
any bearing on the interpretation to be accorded the provisions of Section 
4(e) of the Act. 
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thus decreasing and stabilizing the unit cost of gas. 
Charleston & Western Carolina Ry. Co. v. Federal Power 
Commission, 234 F. 2d 62, 63, 98 U. S. App. D. C. 241, 242. 


It is, therefore, clear that complete protection of con- 
sumers must include protection against excessive indus- 
trial rates through the power to require refunds. | 


CONCLUSION 


WHEREFORE, Mississippi submits that there is no (‘at- 
tractive gap’’ (Panhandle Eastern Pipe Line Co. v. Public 
Service Commission of Indiana, 332 U. S. at 524) in! the 
regulation of industrial rates and the order of the Com- 
mission here on review should therefore be reversed. 
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tion 4(e) of the Natural Gas Act, misinterprets the Com- 
mission’s powers under the Act as a whole, and misapplies 
cited authorities, in that: 


Grounds for Rehearing 


I. The majority Opinion holds that Section 4(e) of 
the Act is unambiguous and grants no power to the Com- 
mission to require a refunding bond as a condition prece- 
dent to the effectiveness of increased industrial rates, which 
holding is arrived at without consideration of the patent am- 
biguities present in Section 4(e) and the resultant latent 
ambiguities in the Act as a whole. 


II. The majority Opinion asserts that the legislative 
history of the Act supports such holding without examina- 
tion of the legislative history, but merely by relying on and 
quoting from Pacific Natural Gas Co. v. FPC, 276 F.2d 350, 
354, a case which involved the Commission’s suspension 
power, not its bonding or refunding powers, each of which 
are distinct and separate powers of the Commission. 


III. The majority Opinion, by confusion of the Com- 
mission’s bonding power with its refunding power, appears 
to go beyond the issues presented herein, and thus may be 
construed as holding that the Commission also has no re- 
funding power with respect to increased industrial rates. 


IV. The majority Opinion supports such holdings by 
reference to the “Commission’s consistent construction” 
that Section 4(e) “does not grant authority to require a 
bond and refunding procedure before permitting a change 
in industrial rates to become effective”, which construc- 
tion was rejected on July 12, 1960, by the Court of Ap- 
peals for the Fifth Circuit in Associated Oil & Gas Co. v. 
FPC, No. 18,142. 


V. The majority Opinion further supports such hold- 
ings by reference to the Commission’s annual reports to the 
Congress, which reports did not advise the Congress that 
the Commission lacked a bonding power or refunding power 
with respect to increased industrial rates, but merely that 
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it lacked and should have a Suspension power with respect 
to such rates. 


VI. The majority Opinion also supports such| hold- 
ings by reference to dicta in the Supreme Court opinions in 
the Mobile and Memphis cases, neither of which was con- 
cerned with the Commission’s bonding power or refunding 
power and both of which at most may have assumed) with- 
out consideration a lack of bonding power over increased 
industrial rates. 


| 

VII. The majority Opinion reasons that such holdings 
would not result in an unconstitutional deprivation of Pe- 
titioners’ property because under Section 4(e) the \Com- 
mission’s bonding power is discretionary, which reasoning 
ignores the fact that, if the Commission has a bonding 
power with respect to increased industrial rates, | then 
under the findings in its June 19, 1959, Order and the 
action taken therein with respect to all the increased rates, 
the Commission would have abused its discretion in} fail- 
ing to require a refunding bond with respect to the in- 
creased industrial rates. 


VUI. The majority Opinion summarily disposes of 
the Petitioners’ constitutional arguments by reference to 
asserted similar arguments in the Mobile and Pacific |Nat- 
ural Gas cases, neither of which involved the Commis- 
sion’s bonding power or refunding power. Admitting the 
constitutionality of unilateral rate increases not impairing 
contract rights and of non-suspension of increased indus- 
trial rates, such constitutional issues are entirely dissimi- 
lar to the unconstitutional deprivation of Petitioners’ 
property which would result from the non-refunding of 
excessive industrial gas rates collected over indeterminate 
periods. | 


Reasons for Rehearing Before Court En Banc 


In support of their Petition for Rehearing before) the 
Court en banc, Petitioners show: 


As stated in the Opinion (p. 4) the question here is 
“whether the Commission has the power under Section 
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4(e) to require Cities Service to file a bond to refund 
any part of the increased industrial rates ultimately found 
to be unlawful.” The Court, by two of the three judges 
sitting, has found that it does not. The majority Opinion, 
in a perfunctory analysis of only two sentences of Section 
4(e) of the Act, asserts that the word “thus” limits the 
Commission’s bonding power to increased rates made ef- 
fective after a period of suspension, notes that increased 
industrial rates are not subject to suspension, states that 
“We regard Section 4(e) as unambiguous”, and then sum- 
marily holds that the Commission has no bonding power 
with respect to increased industrial rates (Slip Op. 4-5). 


The dissenting Opinion reads: 


“BASTIAN, Circuit Judge, dissents, believing that 
the Natural Gas Act, Section 4(e), provides authority 
in the Federal Power Commission to require a bond 
to refund excess charges collected under the revised 
schedules in question, and that the legislative history, 
as well, so indicates.” (Slip Op. 9). 


This Opinion is the first judicial encounter with an 
important and long standing issue in natural gas regula- 
tion: the bondability of increased rates for wholesale sales 
of industrial gas. Considering the importance of the ques- 
tion, the perfunctory analysis in the majority Opinion, 
divorced as it is from the Act’s purpose and historical 
setting, will not likely lay the matter to rest. Industrial 
rate schedules of six major pipeline companies are affected 
by this decision and control a substantial part of their 
jurisdictional sales (Pet. Br. 14, fn. 6), for example 28 
per cent as to Cities Service (R. 166). 


If, as the majority has held here, the Commission 
cannot require a bond to secure a refund of any increased 
industrial rates subsequently found by it to be unlawful, 
pipelines will continue their present practice of filing 
periodic rate increases which will permit them perma- 
nently to escape effective Commission regulation over a 
substantial portion of their jurisdictional sales during the 
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current “nigh interminable”* delay in concluding rate 
hearings and investigations (Pet. Br. 14, 21-24; Almicus 
Curiae Br. 1-11). 


The importance of the issue is shown by the fact that 
increased rate schedules have invariably proved exces- 
sive and unlawful by substantial amounts when ultimately 
reviewed by the Commission (Pet. Br. 33, fn. 20)**. The 
increased industrial rates have now been in effect las to 
these Petitioners since June 23, 1959—nearly fourteen 
months. On the basis of past experience that such jrates 
are normally substantially excessive, Petitioners will, be- 
fore final decision, have been overcharged millions of 
dollars (Pet. Br. 32-34). The importance of the issue to 
the administration of the Act and basic principles of stat- 
utory construction alike compel rehearing by the Court 
en bane. 


SUGGESTIONS IN SUPPORT OF GROUNDS 
FOR REHEARING | 


In support of the above specified grounds for rehear- 
ing, the Petitioners respectfully submit to the Court ‘that: 


I Ambiguities 

A statute is “unambiguous” only if reasonable minds 
cannot differ as to its plain meaning and intent; if capable 
of being understood in either of two ways, it is ambiguous. 
That a Judge of this Court concludes in the dissenting 
Opinion that Section 4(e) of the Act does grant the bond- 


ing power here in dispute, should clearly demonstrate the 
| 


| 
*Atlantic Refining Co. v. Public Service Commission, 360 
U.S. 378. 


**Rate increases under industrial schedules are notoriously 
used by pipelines for what is called, in industry parlance, a “shot- 
in-the-arm”, providing periodically and with only a 30-day delay, 
wholly unregulated and uniformly excessive profit increments 
(Pet. Br. 14, fn. 6). 
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existence of ambiguities with respect to the Commission’s 
bonding power. 


Is Section 4(e) of the Act unambiguous? If so, then 
reasonable minds cannot differ as to the antecedent of 
“thus made effective’. But what is that antecedent? The 
majority Opinion says it refers back only to rates “made 
effective at the end of the suspension period”. If that is so, 
then under what provision of the Act are non-suspendible 
increased rates made effective when such rates have been 
subjected to a hearing under Section 4(e)? Such non-sus- 
pendible rates cannot be made effective under Section 4(d) 
because it contemplates rates being made effective only 
without being subjected to hearing (Pet. Br. 14-17). Obvi- 
ously, such non-suspendible rates must be made effective, if 
at all, under some provision of Section 4(e) other than the 
provision concerned with making rates effective after a 
period of suspension. This alone reveals a patent ambigu- 
ity! 


If the Commission, upon receipt of changed rate sched- 
ules tendered for filing pursuant to Section 4(d), de- 
termines that a hearing should be held concerning the 
lawfulness of such changed rates, then under Section 4(e) 
it has four separate and distinct powers: It has the power 
to order a hearing concerning their lawfulness, and the 
power to suspend any such changed rate, except industrial 
rates. If the changed rate schedule results in increased 
rates, then, in addition, it has the power to require a bond, 
and to order refunds “of the portion of such increased 
rates * * * found not justified.” On its face, Section 
4(e) initially grants each of these powers in broad unre- 
stricted terms applicable to all classes of service and then, 
only by exception, is the suspension power expressly lim- 
ited. The majority Opinion would by implication from 
the word “thus” so also limit the Commission’s bonding 
and refunding powers. Had Congress intended to limit 
the Commission’s bonding power or its refunding power, 
it could easily have done so either by similar exceptions 
after each such power, or by one general exception at the end 
of Section 4(e). The very placement of the Proviso, in 
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the middle of Section 4(e), following the general suspen- 
sion power and expressly providing “that the Commission 
shall not have authority to suspend” industrial rates, is a 
patent ambiguity if the implication is that the same Pro- 
viso is also to be used in conjunction with the word “thus” 


to limit the Commission’s bonding or refunding powers 


which are not expressly so limited (Pet. Br. 18-19), 


Furthermore, the bonding or refunding powers of the 
Commission, which immediately follow the reference ‘thus 
made effective”, provide that Commission may by or- 
der require the natural gas company to furnish a |bond 
“to refund any amounts ordered by the Commission”, and 
“apon completion of the hearing and decision to order such 
natural gas company to refund, with interest, the portion 
of such increased rates or charges by its decision found not 
justified”. If, as the majority Opinion holds, the Cormmis- 
sion has no bonding power or refunding power over in- 
creased industrial rates, how can it by order require the 
natural gas company to refund “any amounts” or! “the 
portion of such increased rates found not justified”? To 
say the least, Section 4(e) is patently ambiguous regarding 
the Commission’s bonding power (Pet. Br. 17-19)! | 


What is the antecedent of “thus made effective”, which 
the majority Opinion claims is decisive of the issue here? 
If, under Section 4(e), the Commission orders a hearing as 
to any changed rate schedule tendered for filing under 
Section 4(d), such order or hearing does not prevent the 
filing of such rate schedules. Such filed rates become ef- 
fective upon proper notice unless suspended. Suspension 
of a changed rate schedule does not prevent its tine. 
Suspension prevents filed rates from becoming effective 
and the Commission accomplishes suspension “upon filing 
with such schedules * * * its reasons for such suspension”. 
Both suspendible and non-suspendible rates are neverthe- 
less filed rates. Suspendible rates do not become effective 
upon filing after proper notice because of the suspension 
order; non-suspendible rates do become effective after 
proper notice because they are the filed rates. Associated 
Oil & Gas Co. v. FPC, No. 18,142 (5th Cir.), decided July 
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12, 1960: United Gas Pipe Line Co. v. Mobile Gas Service 
Corp., 350 U.S. 332, 343 (1956). With respect to all changed 
rate schedules, subjected to a hearing under Section 4(e), 
such rate schedules become effective upon filing after 
proper notice, because filing is tantamount to effectiveness 
except where the Commission defers effectiveness by ex- 
ercise of its suspension power. It is the position of the 
Petitioners that the antecedent of “thus made effective” is 
the introductory phrase in Section 4(e) “Whenever any 
new schedule is filed the Commission * * * [may] * * * 
enter upon a hearing concerning the lawfulness of such 
rate * * *” (Pet. Br. 17-21). 


These patent ambiguities with respect to the Com- 
mission’s bonding power should not be summarily dismissed 
upon the assertion that Section 4(e) is unambiguous. 


Moreover, the interpretation approved by the majority 
Opinion causes direct inconsistencies and conflicts with 
other provisions of the Act and results in latent ambigui- 
ties. 


Under the refunding power of Section 4(e) do the 
words “to order such natural gas company to refund, with 
interest, the portion of such increased rates or charges by 
its decision found not justified” apply to all increased rates 
subjected to a hearing under Section 4(e) or only those 
first suspended by the Commission? If, as the majority 
Opinion declares, “thus made effective” refers back only 
to rates made effective at the end of the suspension period, 
then the Commission would have no refunding power with 
respect to non-suspendible increased rates. However, in 
the absence of a refunding power, excessive industrial rates 
charged prior to final decision could not thereby be made 
“just and reasonable” and, therefore, would be unlawful 
and violative of the mandate of Section 4(a) of the Act 
(Pet. Br. p. 23). 


Further, excessive non-industrial rates, bonded after 
a period of suspension and charged prior to final decision, 
would by refund be made just and reasonable retroactively, 
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thus creating an unreasonable difference in sn and 
charges between classes of service, in violation of Section 
4(b) of the Act (Pet. Br. 23-24). Moreover, the Act 
contemplates regulation of industrial gas rates by the Com- 
mission (Section 1(b)), but in the absence of a bonding 
power and refunding power with respect to such rates, a 
natural gas company could defeat forever any regulation 
ky the Commission of its wholesale industrial gas rates 
(Pet. Br. 21-22). | 


In the absence of bonding and refunding powers, ex- 
cessive industrial rates charged prior to completion of hear- 
ings and final decision could not be made “just and rea- 
sonable” (Section 4(a)) or non-discriminatory (Section 
4(b)) or the “lowest reasonable rates” (Section 0(a)). 
The reasoning of the majority Opinion results in | direct 
inconsistencies with these other provisions of the Act. A 
construction should be adopted which reconciles and per- 
mits all provisions of the Act to have force and effect, and 
in a reasonable, practical result. FPC v. Panhandle Eastern 
Pipe Line Co., 337 U.S. 498, 506, 514, 69 S.Ct. 1251) 1257, 
1260; NLRB v. Lion Oil Company, 352 U.S. 282, 285 (1957); 
Mastro Plastics Corp. v. NLRB, 350 U.S. 270, 285 ( 1956). 


These patent and latent ambiguities were not considered 
by the Court. 


The majority Opinion narrowly looks only at the word 
“thus” and the juxtaposition of two sentences and ignores 
the other provisions of Section 4(e), the remaining sub- 
sections of Section 4, and the policy of the Act. 


| 
II. Legislative History 
| 


Finding no ambiguity in Section 4(e), the majority 
Opinion states there is no need to consider the legislative 
history, but nevertheless supports its holding of a limited 
bonding power by quoting from Pacific Natural Gas \Co. v. 
FPC, 276 F.2d 350, 354 (Slip Op. 5), a recent decision of 
the Court of Appeals for the Ninth Circuit which involved 
only the Commission’s suspension power. That quotation 
insofar as it assumes a limited bonding power is mere dicta 
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because the bonding power was not there in issue and was 
not considered (Pet. Reply Br. 9-12). Moreover, look at 
the complete legislative history set forth in full in Pet. Br. 
App. B. 57-60. It clearly shows the express purpose of the 
proviso was to limit the suspension power only. Ad- 
mittedly such legislative history supports the holding in 
Pacific Natural, but it fails to support lack of bonding power. 


Petitioners recognize that had the majority discovered 
ambiguities with respect to the Commission’s bonding 
power, it would have made a more comprehensive exam- 
ination of the legislative history. However, in United 
States v. American Trucking Association, 310 U.S. 534, 544, 
the Supreme Court held that to ascertain Congressional 
intent, a federal court cannot rely merely on the language 
of a statute, but must construe that language in the light 
of other indications of Congressional purpose available 
elsewhere in the Act and the history of its enactment (310 
US. at 543-544): 


“There is, of course, no more persuasive evidence 
of the purpose of a statute than the words by which 
the legislature undertook to give expression to its 
wishes. Often these words are sufficient in and of 
themselves to determine the purpose of the legislation. 
In such cases we have followed their plain meaning. 
When that meaning has led to absurd or futile results, 
however, this Court has looked beyond the words to the 
purpose of the Act. Frequently, however, even when 
the plain meaning did not produce absurd results but 
merely an unreasonable one ‘plainly at variance with 
the policy of the legislation as a whole’ this Court has 
followed that purpose, rather than the literal words. 
When. aid to construction of the meaning of words, as 
used in the statute, is available, there certainly can 
be no ‘rule of law’ which forbids its use, however clear 
the words may appear on ‘superficial examination’.” 
(Footnote citations omitted, emphasis added). 


This principle has been repeatedly expressed and ap- 
plied by this Court, in passing on the meaning of the Fed- 
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eral statutes. American Dredging Co. v. Cochrane, 89 U.S. 
App. D.C. 88, 190 F.2d 106, 110; Richmond F. & P. R.|Co. v. 
Brooks, 91 U.S. App. D.C. 24, 197 F.2d 404, 407, cert. den. 
344 U.S. 828; Myers v. Hollister, 96 U.S. App. D.C. 388, 
226 F.2d 346, 348, cert. den. 350 U.S. 987; Mitchell v. Cov- 
ington Mills, 97 U.S. App. D.C. 165, 229 F.2d 506, 508, cert. 
cen. 350 U.S. 1002; Baltimore & Ohio R. Co. v. Jackson, 98 
U.S. App. D.C. 169, 233 F.2d 660, aff’d 353 U.S. 325; Smither 
&: Co. v. Coles, 100 U.S. App. D.C. 68, 242 F.2d 220, 222, 
cert. den. 354 U.S. 914. This principle is especially ap- 
plicable in the interpretation of what is perhaps the most 
important provision of the Act involving, as it does in this 
case, possible overcharges to industrial gas users amounting 
to millions of dollars. 


The dissenting Opinion finds that the legislative his- 
tory indicates that the Congress intended that the Commis- 
sion should have a bonding power with respect to increased 
industrial rates. Except for the Proviso, the present lan- 
guage of Section 4(e) was the language of the bill reaching 
the floor. Unquestionably, except for the Proviso, the 
Commission would have been granted plenary powers cf 
bonding and refunding as well as suspension. The Proviso 
was dropped into the middle of Section 4(e) by! floor 
amendment for the express purpose of limiting the Com- 
mission’s suspension power, not its bonding or refunding 
power (Pet. Br. 24-31). This legislative history—not con- 
sidered by the Court—would have been decisive df the 
existence of the Commission’s plenary bonding power. 


Ii. Bonding Power vs. Refunding Power 


The majority Opinion appears to treat the Commis- 
sion’s bonding power and refunding power as being (coex- 
tensive and uses the terms interchangeably without con- 
sideration. These are separate and distinct powers, |as is 
the suspension power. The majority Opinion confuses 
these powers, apparently reasoning that charges are not re- 
fundable if the rates are not bondable, and that rates are not 
bondable if not suspendible. The Petitioners here have not 
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raised the issue of refundability (Pet. Br. 13, fn. 3); indeed 
such issue would be premature because the Commission 
has not completed the hearing and probably will not do 
so for three to five years more (Pet. Br. 13-14). This is 
not to say that the Commission’s refunding power should 
not be considered by the Court in determining the extent of 
the Commission’s bonding power. But the majority Opin- 
ion appears to decide too much by references to the re- 
funding power in light of Section 4(e), which authorizes 
the Commission to require refund of “any amounts * * * 
found not justified.” 


IV. Effectiveness vs. Collection of Increased Rates 


The majority Opinion buttresses its holdings (Slip Op. 
6) by reference to the “Commission’s consistent construc- 
tion” that Section 4(e) “does not grant authority to require 
a bond and refunding procedure before permitting a change 
in industrial rates to become effective”. On July 12, 1960, 
nine days before the majority Opinion was issued, the 
Court of Appeals for the Fifth Circuit held, in Associated 


Oil & Gas Co. v. FPC, No. 18,142, that the posting of a bond 
was not a condition precedent to the effectiveness of an in- 
creased rate, but only a condition precedent to the collec- 
tion of such increased rate. To that extent it rejected the 
“Commission’s consistent construction”. 


Further, the Associated case emphasizes that in the 
phrase “where increased rates or charges are thus made 
effective”, the imperative or crucial word is not “thus” 
but is “increased”. All rate changes filed by a natural gas 
company under Section 4(d) may be subjected to hearing 
by order of the Commission under Section 4(e), but only 
imereased rate changes “thus made effective” are subject 
to the bonding and refunding powers of the Commission. 
Increased rates become effective under Section 4(e) after 
crder by the Commission subjecting them to hearing and 
are bondable by the Commission as a condition precedent 
to their collection, not their effectiveness. 


| 

| 
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The majority Opinion misconstrues Section 4(e) by 
failing to note that the increased industrial rates herein 
were made effective under Section 4(e), i. e., upon accep- 
tance for filing after the Commission ordered a hearing 
thereon. The majority Opinion overlooks the fact that 
the Commission abused its discretion in permitting the 
collection of such increased industrial rates, without! bond, 
in view of its findings that all increased rates were not 
shown to be justified and might be unjust, unreasonable, or 
otherwise unlawful (R. 460-462). | 


V. Administrative Construction 


The majority Opinion correctly states that the) Com- 
mission thinks it should have a bonding power and refund- 
ing power with respect to increased industrial rates, but 
erroneously states that the Commission has unsuccessfully 
requested Congress to confer it. The majority Opinion 
cites annual reports to the Congress (Slip Op. 6 fn. 5); but 
none of these reports advised the Congress that the) Com- 
mission lacked a bonding power or refunding power with 
respect to industrial rates, only that the Commission lacked 
and should have a suspension power (Pet. Reply Br. 14-15). 
These reports were silent as to bonding or refunding. To 
the best knowledge of the Petitioners, the Commissidn has 
never in any reported case taken the position that it lacks 
a refunding power with respect to industrial rates. The 
Commission has not here taken the position that it) lacks 
such refunding power, only that it cannot suspend or bond 
increased industrial rates. When Congress was not ad- 
vised that the Commission lacked a plenary bonding 
power or refunding power, no implication can be drawn 
from its failure to act. | 


VI. Mobile and Memphis Cases 


The majority Opinion states that the Supreme Court 
in the Mobile and Memphis cases “implied or assumed” 
a lack of bonding power with respect to increased indus- 
trial rates. A careful reading of those decisions raises a 
substantial question as to whether the Supreme Court in- 
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tended to note merely the limited suspension power, or as 
the Court here concludes, it also assumed limited bonding 
and refunding powers. The majority Opinion first inter- 
prets the Supreme Court’s language in these cases, which is 
by no means clear in application to bonding and refunding, 
and then merely says that such Court “implied or as- 
sumed” the conclusion earlier reached by the majority 
Opinion. Since no question of interpretation of Section 
4(e) respecting the Commission’s bonding or refunding 
powers was before the Supreme Court in those cases, the 
pertinent legislative and other materials here presented 
were not available to or considered in either of those cases. 
Should the substantial property rights of litigants be de- 
termined and controlled by inferred implications or as- 
sumptions in matters not before the Supreme Court? 


Vit. Abuse of Discretion 


The Court dismissed Petitioners’ claim that their prop- 
erty is taken without due process when they are forced 
to pay unlawful and unreasonable gas rates without re- 


course (Pet. Br. 35-39; Pet. Rep. Br. 15-18), by the observa- 
tion that the Commission has the discretion to bond or 
not to bond any increased rate so that Petitioners have 
no “right to the protection of a bond”.* (Slip Op. 8). The 
Court, however, overlooks the fact that the Commission 
here found that none of Cities Service’s increased rate 


*The Court also makes the following quasi finding which is 
wholly unsupported by anything in the record (Slip. Op. 8): 
“[Petitioners] are not contractually bound to purchase gas under 
the new industrial schedules: they may use stand-by facilities, 
which they agreed to maintain employing some other fuel if they 
find it cheaper than natural gas”. What evidence there is avail- 
able in the Commission’s files supports precisely the opposite 
conclusion: namely, that a majority of the industrial customers 
can shift to standby fuels only for short periods, and are required, 
for technical and economic reasons, to continue purchasing natural 
gas supplied by Cities Service regardless of that company’s rate 
increases. They cannot “eat cake” as the Majority seems to 
suggest (Pet. Br. 32-35). 
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schedules had been shown to be justified and all such sched- 
ules might be unreasonable and unlawful (R. 460-462). 
Having so found the Commission would have abused its 
discretion in not bonding the industrial rates, had it the 
power to do so. United States v. Louisiana & P. Ry, Co., 
234 USS. 1, 34 S. Ct. 742, 748 (Pet. Br. 47-48). 


VIII. Constitutional Issues 


The Mobile case relied upon (Slip Op. 8) dealt solely 
with the impairment of fixed contract rights and did not 
involve any question of deprivation of property without 
due process of law. The Pacific Natural case dealt solely 
with non-suspension of industrial rates and the only| con- 
stitutional question was the effect of non-suspension \(Pet. 
Reply Br. 9-12). Hence, there was presented only a classi- 
fication problem, whether industrial consumers could be 
treated differently from other consumers regarding when 
rates became effective. It thus considered only five months 
difference in treatment—resulting in at most a de minimis 
taking of property due to the short period involved (Pet. 
Br. 36-37). In contrast, lack of bonding and refunding 
power exists over indeterminate periods perhaps up ta five 
years, until final order of the Commission (Pet. Br. 13, fn. 
6), Atlantic Refining Co. v. PSC, 360 U.S. 378. There is 
no unconstitutional taking of property by permitting in- 
dustrial rates to become effective without suspension while 
other rates are suspended. Deprivation of property results 
solely from excessive rates being collected over indeter- 
minate periods without a bond to secure refund. That is- 
sue was not presented or considered in the cases tited 
and relied upon by the Court here. 
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CONCLUSION 


For the foregoing reasons, Petitioners respectfully pray 
that the Court set aside the Opinion issued in this cause 
on July 21, 1960, and grant rehearing before the Court en 
banc. 


Respectfully submitted, 


JERRY T. DuccAN 
General Counsel for 
The Gas Service Company 
Irvin Fane 
ArTHUR J. DOYLE 
LowEL. L. SMITHSON, 
Attorneys for Kansas City 
Power & Light Company 
Ricuarp S. RIGHTER 
Rosert D. YOULE 
Attorneys for Sheffield Steel, Division, 
Armco Steel Corporation, and Mid- 
west Industrial & Commercial Gas 
Users Association 


J. Davi Many, Jr. 
Wri1am W. Ross 
Morcan, Lewis & Bockrus 


Of Counsel for Petitioners 
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Tue Gas Service Company, Suerrietp Sreex, Division, 
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Armco Sree~ Corporation, Mipwesrt Inpusrrian 
AND CommercIaL Gas Users Association 


and 


Kansas Crry Power & Licut Company, 
Petitioners, 


v. 
FrperaL Power Commission, Respondent 


ANSWER OF CITIES SERVICE GAS COMPANY IN 
OPPOSITION TO PETITION FOR REHEARING | 
EN BANC 


On August 15, 1960, Petitioners filed a Petition for Re- 
hearing by the Court En Bane of the decision issued by 
this Court on July 21, 1960, affirming the decision by the 
Federal Power Commission in the above-entitled matter. 
Intervenor Cities Service Gas Company (Cities Service) 
hereby opposes said petition for rehearing and requests 
that it be denied. In answer and opposition to such rehear- 
ing, Cities Service states the following: 
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I 


Cities Service has carefully examined the petition for 
rehearing and finds that the arguments therein are virtu- 
ally identical to those previously made by Petitioners in 
their briefs on Petition to Review. Each of such arguments 
are fully answered in the briefs submitted by Cities Service 
and the Federal Power Commission and were fully con- 
sidered by this Court as indicated by its Opinion. 


Briefly stated, the decision of this Court upholds 20 
years of consistent construction by the Federal Power 
Commission of its powers under the Natural Gas Act (Slip 
Opinion, p. 6; Cities Service’ Answer, Br. pp. 10, 17, et 
seq.). The decision is supported by the legislative history 
of the Act and is further supported by a recent decision of 
a sister Court! and by decisions of the Supreme Court 
(Slip Opinion, pp. 5-7; Cities Service’? Answer, Br. pp. 
15-16, 19-21). Moreover, as the opinion of the Court 
shows, and as shown by the records of Congress, the 
Federal Power Commission has repeatedly requested Con- 


gress to amend the Act to give it the power which Peti- 
tioners claim it now has, but such attempts have been 
unsuccessful (Slip Opinion, p. 6; Cities Service’ Answer 
Br. pp. 11-14). This Court’s opinion is supported by 
overwhelming evidence that the Federal Power Commission 
has correctly construed its powers under the Act. 


TE 


Petitioners contend that on July 12, 1960, nine days prior 
to the Opinion issued herein, the Court of Appeals for the 


1 Petitioners claim that the decision by the sister court in Pacific Natural 
Gas Co. v. F.P.C., 276 F. 24 350 (9th Cir., March 14, 1960) dealt only with 
the Commission’s suspension powers and not its refund powers and there- 
fore is inapplicable (Petition for Rehearing, pp. 9-10). The pertinent por- 
tions of Pacific Natural’s brief in that case are attached as Appendix A to 
Cities Service’s Answer Brief. Pacific Natural’s brief and the Ninth Circuit 
decision show that Petitioners are in error and that both the suspension and 
refund power of the Commission were at issue in the Pacific Natural case. 
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Fifth Cireuit in Associated Oil € Gas Co. v. F.P.C., No. 
18,142, issued a decision which can be interpreted as dis- 
agreeing to some ‘‘extent’’? with the Commission’s ¢on- 
struction of its powers in this case (Petition, p. 12). That 
decision has no bearing whatever on the Commission’s power 


over pipeline rates for sales of gas for resale for industrial 


use only. Instead, that case dealt with rates for sales 
by a producer to a pipeline and involved the question as 
to whether filed increased rates went into effect after 
the period of suspension where the producer failed to file 
a bond to refund excess charges collected during the 
proceeding. The Court held that such rates did go into 
effect but the producer could not collect the increased rate 
in the interim because of its failure to file a bond. We fail 
to see, nor do Petitioners explain, how this case is related 
to the Commission’s powers over pipeline resale industrial 
rates, which is the matter here involved. 


In view of the foregoing, Cities Service respectfully 
quests that the Petition for Rehearing be denied. 


Respectfully submitted, 


Crttes Service Gas Company 
By /s/ Harry S. Lirrman 
Its Attorney 
Conrap C. Mount 
First National Building 
Oklahoma City, Oklahoma 


Harry 8. Lirrwan 
JAcK WERNER 
Date A. Wricur 
Haroxp L., Tarisman 
317 Wyatt Building 
Washington, D. C. 
Attorneys for 
Cities Service Gas Company 


August 25, 1960 
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Rate Schedule F-1 200. 
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Petition of the Gas Service Company for Leave to 
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G-18799 (Issued August 27, 1959) —...............---_ 588 


IN THE 


United States Court of Appea 


For tHe Districr or Cotumspra Circurr 


No. 15,401 


THE Gas Service Comeany, a Delaware corporation, SHEF- 
FIELD STEEL, Division, Armco STEEL Corporation, an Ohio 
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LETTER, DATED MAY 21, 1959, FROM VICE PRESIDENT. 

CITIES SERVICE GAS COMPANY (CITIES SERVICE) TO 

SECRETARY TRANSMITTING REVISED TARIFF SHEETS, 
ETC., DOCKET No. G-18799, RECEIVED MAY 21, 1959. 
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CITIES SERVICE GAS COMPANY 
First National Building 
OKLAHOMA City 1, OKLAHOMA 
May 21, 1959 
Federal Power Commission 
Washington 25, D. C. 
Attention Mr. Joseph H. Gutride, Secretary 
Gentlemen: 


Cities Service Gas Company herewith files, in accord- 
ance with Section 4(d) of the Natural Gas Act and Section 
154.63 of the Commission’s General Rules and Regulations, 


ten copies of the following: 


1. Revised tariff sheets of the Company’s FPC Gas Tariff, 
Second Revised Volume No. 1 and Original Volume No. 
2, issued May 21, 1959, to become effective June 23, 1959, 
as follows: 


Tariff 

Volume Sheet Numbers Description 

1 First Revised Sheet No. 1 Revision of Table 

of Contents 

First Revised Sheet No. 3 Revision of Map 
Fourth Revised Sheet Nos.4&5 Rate Schedule F-1 
Fourth Revised Sheet Nos.7& 8 Rate Schedule F-2 
Fourth Revised Sheet No. 10 Rate Schedule C-1 
First Revised Sheet No. 11 Rate Schedule C-1 
Fifth Revised Sheet No. 12 Rate Schedule C-2 
First Revised Sheet No. 13 Rate Schedule C-2 
Fourth Revised Sheet No. 14 Rate Schedule I-1 
First Revised Sheet No. 15 Rate Schedule I-1 
Fifth Revised Sheet No. 16 Rate Schedule I-2 
First Revised Sheet No. 17 Rate Schedule I-2 
First Revised Sheet No. 18 Rate Schedule P 
Fourth Revised Sheet No. 19 Rate Schedule P 


Pe el oe 
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Street Numbers Description 
Se es 


First Revised Sheet No. 20 Rate Schedule P 
Second Revised Sheet No. 22 Rate Schedule E 
First Revised Sheet No. 23 Rate Schedule B 
First Revised Sheet Nos. 26, General Terms | 
28, 31, 32, 33, 36, & 37 and Conditio 
Second Revised Sheet No. 30 General Terms 
and Conditions 
First Revised Sheet Nos. 43, Index of Purchasers 
44, 45, & 46 
Original Sheet No. 47 Index of Purchasers 
2 Fourth Revised Sheet No. 27 Rate Schedule X-5 


2. Statement of the nature, reasons and basis for the 
changes effectuated by said tariff sheets. 
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Two volumes (marked Part I and Part II, respectively) 
comprising the material required by Section 154.63 (b) 
(3) of the Commission’s Rules. 


A list of the names and addresses of the customers who 


purchase gas under the tariff filed herewith or at rates 
specified in such tariff, to whom a copy of this filing 
and this letter have been mailed. Such list also in. 
cludes the names of the regulatory commissions of the 
States in which any affected customer distributes 
natural gas, to each of whom a copy of this filing has 


been furnished. | 


As stated above, the revised tariff sheets are filed! to 
become effective June 23, 1959. They are open for public 
inspection during regular business hours at our offices jat 
the First National Building, Oklahoma City, Oklahoma, 
where business is conducted with affected customers. | 


Under the provisions of Section 4(e) of the Natural 
Gas Act, the Commission has held that it does not have 
authority to suspend the changes filed with respect to Rate 
Schedules I-1 and I-2, which rate schedules prescribe t 
rate, charge, classification and service for the sale of natural 
gas for resale for industrial use only. See Order issued 
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[2] 


April 22, 1954, In the Matter of Cities Service Gas Company, 
Docket No. G-2410. 

Very truly yours, 

J. L. Willard, 

Vice President. 


CITIES SERVICE FPC GAS TARIFF SECOND REVISED 
VOLUME No. 1. FILED MAY 21, 1959. 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


First Revised Sheet No. 1 
Superseding Original Sheet No. 1 


TABLE OF CONTENTS 
SECOND REVISED VOLUME NO. 1 


Sheet No. 

Table of Contents —-_______. 
Preliminary Statement —— ~~~ ~~. 
System: Map. <2 
Rate Schedule F-1, 

Firm Deliveries, Division One 
Rate Schedule F-2, 

Firm Deliveries, Division Two 
Rate Schedule C-1, 

Commercial Interruptible Deliveries, Division One.. 
Rate Schedule C-2, 

Commercial Interruptible Deliveries, Division Two 


Rate Schedule I-1, 
Industrial Interruptible Deliveries, Division One__ 


4 


Rate Schedule I-2, 

Industrial Interruptible Deliveries, Division Two... 
Rate Schedule P, 

Pipeline Deliveries 
Rate Schedule E, 

Emergency Deliveries ______. 
General Terms and Conditions I 
Form of Contract for Sale of Gas for Resale__..__. 38 
Form of Contract for Sale of Gas for 

MGRIROLGEY SMD DIY sec 50 ty a 
DACRE Of PutChasers a 8 


ORIGINAL VOLUME NO. 2 
Table of Contents a 


Rate Schedule X-1, aitaneportation for 
me Ges -Sonvace co-ed 


Rate Schedule X-2, Exchange with Consolidated 
Gas Utilities Corporation (Haven and Mt. Hope, 
Kansas) _........ os Ree ea | 

Rate Schedule X-3, aachanine sith Consolidated Gas | 
Utilities Corporation (New Salem, Kansas) 

Rate Schedule X-4, Exchange with Panhandle 
Eastern Pipe Line Company 

Rate Schedule X-5, Transportation for Consolidated 
Gas Utilities Corporation 

Rate Schedule X-6, Exchange agreement with 
Natural Gas Pipeline Company of America _____. 


Issued by: Effective: 

J. L. Willard June 23, 1959 
Vice President 

Issued on: May 21, 1959 


* * * 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 4 
Superseding Third Revised Sheet No. 4 


RATE SCHEDULE F-1 
Firm Deliveries 
Division One 
1, AVAILABILITY 


This rate schedule is available to any Utility for 
the purchase of natural gas from the Company for 
resale: 


(a) whose pipeline or distribution system is receiv- 
ing natural gas from the pipeline system of the 
Company in Division One; and 

(b) which executes a Contract for the Sale of Gas 
for Resale in the form hereto attached as shown 
on Sheets No. 38 to 40, inclusive, and made a 
part hereof, wherein it agrees to purchase all 
of its natural gas requirements from the Com- 
pany, except as provided in Article 11, “Partial 
Service,” of the General Terms and Conditions. 

(Division One is described in Article 1, “Rate 
Divisions,” of the General Terms and Condi- 
tions, and is indicated on the system map, Sheet 
No. 3). 


APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall apply separately to each 
pipeline or distribution system of the Utility receiving 
natural gas from the Company on a firm basis for 
current resale. 


Natural gas delivered under this rate schedule 
shall be considered firm gas and shall not be subject 
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| 

to curtailment except as provided in Article 15, “Vis 

Major,” of the General Terms and Conditions and s all 

have preference in accordance with Article 13, “Priority 

of Service,” of the General Terms and Conditions. | 


3. RATE 


For all natural gas delivered hereunder during 
each billing period: Base Load, twenty and five- 
tenths (20.5) cents per thousand cubic feet. Excess, 
twenty-seven and five-tenths (27.5) cents per 
thousand cubic feet. 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 5 
Superseding Third Revised Sheet No. 5 


RATE SCHEDULE F-1 
Firm Deliveries 
Division One 


4. DETERMINATION OF BASE LOAD VOLUMES 


The base load shall be the amount of natural gas 
delivered hereunder during any billing period not |in 
excess of the average amount delivered per day during 
the four consecutive billing periods, J une, July, August 
and September, next preceding the current billing 
period, multiplied by the number of days in the current 
billing period. The daily base load shall be determined 
once each year as soon after October Ist as practicable, 
and the daily base load so determined shall be effective 
for the immediately succeeding twelve billing periods, 
beginning with the October billing period; provided, 
however, that such determined base load shall be ad- 
justed by eliminating therefrom the amount of natural 
gas attributable to any consumer whose service has 
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been transferred from this rate schedule to service 
under Rate Schedules C-1 or I-1. 

In the event the Company is unable to deliver the 
demand of any Utility on any day during the four con- 
secutive billing periods, June, July, August and Sep- 
tember, the average amount delivered per day dur- 
ing such four month period shall be determined after 
excluding such day or days of reduced delivery and 
the deliveries thereon. 


INTERIM RATE 


In the event that deliveries of gas hereunder be 
commenced to a Utility’s pipeline or distribution sys- 
tem not theretofore receiving natural gas from any 
source, all natural gas will be billed at the rate of 
twenty and five-tenths (20.5) cents per thousand cubic 
feet until the expiration of the first full period June, 
July, August and September. 


MINIMUM MONTHLY BILL 
None 


MEASUREMENT BASE 


Refer to Article 3, “Measurement,” of the General 
Terms and Conditions. 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 7 
Superseding Third Revised Sheet No. 7 


RATE SCHEDULE F-2 
Firm Deliveries 
Division Two 
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This rate schedule is available to any Utility for 
the purchase of natural gas from the Company for 
resale: 


(a) whose pipeline or distribution system is receiv- 
ing natural gas from the pipeline system of the 
Company in Division Two; and 


(b) which executes a Contract for the Sale of Gas 
for Resale in the form hereto attached as shown 
on Sheets No. 38 to 40, inclusive, and made a 
part hereof, wherein it agrees to purchase all 
of its natural gas requirements from the Com- 
pany, except as provided in Article 11, “Partial 
Service,” of the General Terms and Conditions. 

(Division Two is described in Article 1, “Rate 
Divisions,” of the General Terms and Condi- 
tions, and is indicated on the system map, Sheet 
No. 3). 


| 
2. APPLICABILITY AND CHARACTER OF SERVICE 


| 
This rate schedule shall apply Separately to each 
pipeline or distribution system of the Utility receiving 
natural gas from the Company on a firm basis for icur- 
rent resale. 


Natural gas delivered under this rate schedule shall 
be considered firm gas and shall not be subject to cur- 
tailment except as provided in Article 15, “Vis Major,” 
of the General Terms and Conditions and shall have 
preference in accordance with Article 13, “Priority of 

| 


Service,” of the General Terms and Conditions. 


3. RATE | 


For all natural gas delivered hereunder dur- 
ing each billing period: Base load, twenty-five 
and three-tenths (25.3) cents per thousand cubic 
feet. Excess, thirty-three and eight-tenths (38.8) 
cents per thousand cubic feet. 


[8] 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 8 
Superseding Third Revised Sheet No. 8 
RATE SCHEDULE F-2 
Firm Deliveries 
Division Two 
4. DETERMINATION OF BASE LOAD VOLUMES 


The base load shall be the amount of natural gas 
delivered hereunder during any billing period not in 
excess of the average amount delivered per day dur- 
ing the four consecutive billing periods, June, July, 
August and September, next preceding the current 
billing period, multiplied by the number of days in the 
current billing period. The daily base load shall be 


determined once each year as soon after October ist 
as practicable, and the daily base load so determined 
shall be effective for the immediately succeeding twelve 
billing periods, beginning with the October billing 
period; provided, however, that such determined base 
load shall be adjusted by eliminating therefrom the 
amount of natural gas attributable to any consumer 
whose service has been transferred from this rate 
schedule to service under Rate Schedules C-2 or I-2. 

In the event the Company is unable to deliver the 
demand of any Utility on any day during the four 
consecutive billing periods, June, July, August and 
September, the average amount delivered per day dur- 
ing such four month period shall be determined after 
excluding such day or days of reduced delivery and the 
deliveries thereon 


INTERIM RATE 


In the event that deliveries of gas hereunder be 
commenced to a Utility’s pipeline or distribution sys- 
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| 
tem not theretofore receiving natural gas from any 
source, all natural gas will be billed at the rate of 
twenty-five and three-tenths (25.3) cents per thousand 


cubic feet until the expiration of the first full period, 
June, July, August and September. 
| 


MINIMUM MONTHLY BILL | 
None 
MEASUREMENT BASE 


Refer to Article 3, “Measurement,” of the General 
Terms and Conditions. 


* 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 
Fourth Revised Sheet No! 14 
Superseding Third Revised Sheet No.| 14 


RATE SCHEDULE I-1 
Industrial Interruptible Deliveries 
Division One 
1. AVAILABILITY 


This rate schedule is available to any Utility re- 
ceiving natural gas from the Company, in Division One, 
under Rate Schedule F-1. | 


APPLICABILITY AND CHARACTER OF SERVICE| 


This rate schedule shall apply to all natural gas 
delivered by the Company to a Utility on an inter- 
ruptible basis for current resale for industrial use only 
to any individual large industrial consumer, approved 
by the Company, for consumption at a single address 
or location in or about the city, town or community 
where the Utility receives natural gas deliveries under 
Rate Schedule F-1. | 
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Natural gas delivered under this rate schedule shall 
be subject to curtailment or interruption as provided 
in Article 13, “Priority of Service,” in the General 
Terms and Conditions. 


RATE 


For all natural gas delivered hereunder during 
each billing period, seventeen and eight-tenths (17.8) 
cents per thousand cubic feet. 


MINIMUM MONTHLY BILL 
None 


MEASUREMENT BASE 
Refer to Article 3, “Measurement,” of the General 
Terms and Conditions. 
HEAT CONTENT 
Refer to Article 2, “Quality,” of the General Terms 
and Conditions. 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 
First Revised Sheet No. 15 
Superseding Original Sheet No. 15 


RATE SCHEDULE I-1 
Industrial Interruptible Deliveries 
Division One 


DETERMINATION OF DELIVERIES 


The Utility shall install, maintain and operate, at 
its own expense, meters and other necessary measur- 
ing equipment through which gas sold to each con- 
sumer hereunder shall be properly measured. The 
Utility shall read each such meter at intervals of 24 
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hours and shall report such readings to the Company 
as provided in Article 5, “Billing,” of the General 
Terms and Conditions. Such readings shall be \used 
to determine the quantity of gas delivered to the 
Utility under this rate schedule. Article 3 and 4, 
“Measurement,” and “Measuring Equipment,” of the 
General Terms and Conditions shall apply to such 
meters and measuring equipment. 


SPECIAL PROVISIONS 


When meter readings at 24-hour intervals, as re- 
quired in Article 7 above, are not reported by) the 
Utility in an acceptable manner, the delivery of gas 
during such periods for such consumers shall be billed 
and paid for at twenty-seven and five-tenths (27.5) 
cents per thousand cubic feet. | 


GENERAL TERMS AND CONDITIONS | 


All of the General Terms and Conditions| are 
applicable to this rate schedule and are hereby made a 
part hereof 


15 


CITIES SERVICE GAS COMPANY | 
FPC GAS TARIFF | 
Second Revised Volume No. 1 


Fifth Revised Sheet No. 16 
Superseding Fourth Revised Sheet No. 16 


| 
RATE SCHEDULE I-2 | 
| 


Industrial Interruptible Deliveries 
Division Two 


1. AVAILABILITY | 

This rate schedule is available to any Utility | re- 
ceiving natural gas from the Company, in Division Two, 
under Rate Schedule F-2. 
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2. APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall apply to all natural gas 
delivered by the Company to a Utility on an inter- 
ruptible basis for current resale for Industrial use only 
to any individual large industrial consumer, approved 
by the Company, for consumption at a single address 
or location in or about the city, town or community 
where the Utility receives natural gas deliveries under 
Rate Schedule F-2. 


Natural gas delivered under this rate schedule shall 
be subject to curtailment or interruption as provided 
in Article 13, “Priority of Service,” in the General 
Terms and Conditions. 


RATE 


For all natural gas delivered hereunder during 
each billing period, nineteen and three-tenths (19.3) 
cents per thousand cubic feet. 


MINIMUM MONTHLY BILL 
None 


MEASUREMENT BASE 
Refer to Article 3, “Measurement,” of the General 
Terms and Conditions. 
HEAT CONTENT 
Refer to Article 2, “Quality,” of the General Terms 
and Conditions. 
16 


CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


First Revised Sheet No. 17 
Superseding Original Sheet No. 17 
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RATE SCHEDULE I-2 
Industrial Interruptible Deliveries 
Division Two 
7. DETERMINATION OF DELIVERIES 


The Utility shall install, maintain and operate, at 
its own expense, meters and other necessary measur- 
ing equipment through which gas sold to each! con- 
sumer hereunder shall be properly measured. | The 
Utility shall read each such meter at intervals bf 24 
hours and shall report such readings to the Company 
as provided in Article 5, “Billing,” of the General Terms 
and Conditions. Such readings shall be used to deter- 
mine the quantity of gas delivered to the Utility under 
this rate schedule. Articles 3 and 4, “Measurement,” 
and “Measuring Equipment,” of the General Terms 
and Conditions shall apply to such meters and measur- 
ing equipment. 


SPECIAL PROVISIONS 


When meter readings at 24-hour intervals, as re- 
quired in Article 7 above, are not reported by the Utility 
in an acceptable manner, the delivery of gas during 
such periods for such consumers shall be billed) and 
paid for at thirty-three and eight-tenths (33.8) cents per 
thousand cubic feet. 


GENERAL TERMS AND CONDITIONS 


All of the General Terms and Conditions| are 
applicable to this rate schedule and are hereby made a 
part hereof. 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF | 
Second Revised Volume No. 1 
Second Revised Sheet No. 30 

Superseding First Revised Sheet No. 30 
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GENERAL TERMS AND CONDITIONS 


* * * 


12 LARGE COMMERCIAL AND INDUSTRIAL 
CONSUMERS 


As defined and used herein, a large commercial 
or industrial consumer is one whose actual use at a 
single address or location is 3,000 Mcf or more in any 
one (1) billing month during the most recent twelve 
(12) consecutive billing months. 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


First Revised Sheet No. 31 
Superseding Original Sheet No. 31 


GENERAL TERMS AND CONDITIONS 


12. LARGE COMMERCIAL AND INDUSTRIAL CON- 
SUMERS (Continued) 


The Company retains the sole right of approval for 
delivery of the new or increased requirements of natu- 
ral gas to the Utility for resale to any such large con- 
sumer. 

A Utility desiring to purchase natural gas for re- 
sale to a new large commercial or industrial consumer 
or for an increase in an existing consumer’s require- 
ments shall submit a written request for such service 
to the Company. The Utility shall include with such 
request a fully executed form approved by the Com- 
pany reflecting pertinent and necessary data regarding 
the consumer’s requirements and such other informa- 
tion as the Company requests. 

After a review of the Company’s facilities, require- 
ments and situation, and the consumer’s facilities and 
equipment and the nature and amount of its require- 
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ments, the Company will notify the Utility in writing: 
(a) whether natural gas service will be made available 
for a new large consumer, and if available, under which 
of the Company’s rate schedules such service will be 
rendered, and the effective date of such service} and 
(b) whether natural gas service will be made avail- 
able for the amount of increase in an existing | con- 
sumer’s requirements, and if available, under which of 
the Company’s rate schedules the total service to!such 
consumer will be rendered, and the effective date of 
such total service. | 
The Utility shall furnish to the Company a copy 
of its contract with each approved large consumer. 
Each contract between the Utility and such consumer 
approved for service on an interruptible basis shallicon- 
tain a provision (and it is also agreed as to contracts 
of others receiving natural gas service from the Utility) 
that, when in the opinion of the Company, curtail- 
ment or interruption is necessary to protect the supply 
of gas for deliveries under rate schedules contemplat- 
ing a firm supply of gas from the Pipeline system of 
the Company, deliveries to such consumer shall be 
curtailed or interrupted in accordance with instruc- 
tions from the Company and in accordance with Ar- 
ticle 13, “Priority of Service,” of the General Terms 
and Conditions. | 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


First Revised Sheet No. 32 
Superseding Original Sheet No. 32 


GENERAL TERMS AND CONDITIONS 


12. LARGE COMMERCIAL AND INDUSTRIAL CON- 
SUMERS (Continued) | 


A Utility desiring to serve both firm and inter- 
ruptible gas to a consumer at a single address or loca- 
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tion may do so provided the firm portion of the con- 
sumer’s load, not to exceed 3,000 Mcf in any one billing 
month without express approval from the Company, 
is measured through a separate meter and is purchased 
from the Company under the applicable rate schedule 
for firm deliveries. When, in the opinion of the Com- 
pany, separate metering of the consumer’s firm require- 
ments is not practicable, the Company and the Utility 
will make every reasonable effort to agree to a satis- 
factory method of determining the volumes of gas 
which will be billed under the applicable firm rate 
schedule. 

Deliveries of natural gas to the Utility for resale 
to any approved large commercial or industrial inter- 
ruptible consumer shall be automatically transferred 
from the applicable interruptible rate schedule to the 
applicable firm rate schedule on and after the expira- 
tion of twelve (12) consecutive billing months during 
which any such consumer has not, in the opinion of the 
Company, beneficially utilized 3,000 Mcf or more during 
any one (1) billing month. 

The Utility agrees to furnish to the Company, upon 
its request, a list of all consumers served directly or 
indirectly from its system under contracts which pro- 
vide for interruption or curtailment, together with a 
statement of the actual or estimated annual and peak 
day requirements of such consumers, the amount and 
kind of standby fuel, and their ability to be curtailed 
when requested. 


. PRIORITY OF SERVICE 


Except as hereinafter provided, natural gas de- 
liveries under rate schedules and contracts contem- 
plating firm service shall have priority over natural 
gas deliveries under all other rate schedules and resale 
contracts and under the Company’s contracts for the 
direct sales of gas to interruptible consumers. The 
Company reserves the right to curtail or interrupt 
service under all schedules and contracts as follows: 
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During the periods when in the opinion of the 
Company curtailment or interruption of gas deliveries 
is necessary to protect the supply of gas for the pre- 
ferred service above stated, including gas required to 
replenish underground storage, the Company will, in- 


sofar as 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


First Revised Sheet No. 33 
Superseding Original Sheet No. 33 


GENERAL TERMS AND CONDITIONS 


13. PRIORITY OF SERVICE (Continued) 


practical and except at locations where curtailment 
would be ineffectual, order simultaneous and equitable 
curtailment or interruption of deliveries to its direct in- 
terruptible consumers and to all Utilities receiving in- 
terruptible deliveries directly or indirectly under all 
rate schedules and contracts, in the following order: 


(a) Interruptible deliveries for industrial consumers 
shall be first curtailed to the maximum extent 
practicable. 

(b) When additional curtailment is required, /inter- 
ruptible deliveries for commercial consumers shall 
then be curtailed. 


| 

If, after all curtailment or interruption which is 
feasible and beneficial to firm deliveries have been 
effected, there still exists a shortage of supply for 
such deliveries, the Company will, to the extent neces- 
sary, simultaneously and equitably curtail and _|inter- 
rupt deliveries for firm consumers. | 

The Utility shall report to the Company for each 
point of delivery as soon after the 22nd day of each 
month as is practical, the amount of curtailment of 
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natural gas deliveries sustained by each consumer re- 
ceiving gas on an interruptible basis during each day 
curtailment is ordered by the Company. 


* * & 
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CITIES SERVICE GAS COMPANY 
FPC GAS TARIFF 
Second Revised Volume No. 1 


First Revised Sheet No. 37 
Superseding Original Sheet No. 37 


GENERAL TERMS AND CONDITIONS 


19. INDUSTRIAL USE 


For the purpose of this Gas Tariff, the term “In- 
dustrial Use” wherever used herein shall mean gas 
used in an establishment wherein the actual utili- 
zation of gas is in a process which creates or changes 
raw or unfinished material into another form or prod- 
uct. Such establishments shall include those engaged 
in the production of ordnance and accessories; food and 
kindred products; tobacco products; textile mill prod- 
ucts; apparel and other finished products made from 
fabrics and similar materials; lumber and wood prod- 
ucts; furniture and fixtures; paper and allied products; 
chemicals and allied products; printing, publishing and 
allied products; petroleum and coal products; rubber 
products; leather and leather products; stone, clay, 
and glass products; primary metals; fabricated metal 
products; machinery; electrical machinery, equipment 
and supplies; transportation equipment; instruments; 
miscellaneous manufactured products; coal, oil, gas, 
electric power and ice; establishments engaged in min- 
ing and quarrying; establishments engaged in the over- 
haul and repair of transportation and other equip- 
ment; and other similar establishments. Notwithstand- 
ing any of the above, gas used in any establishment 
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| 

| 

| 

| 
where the major utilization is for space heating pur- 
poses shall not be considered as “Industrial Use.” 


* * * 
36 | 
CITIES SERVICE GAS COMPANY 


STATEMENT OF NATURE, REASONS AND BASIS FOR 


I. 


PROPOSED RATE CHANGES 
Nature of Proposed Changes 


By this rate filing, Cities Service Gas Company 
gives notice of an increase in the level of its rates and 
charges in its Rate Schedules F-1, F-2, C-1, C-2, I-1, 
I-2, E, P, and X-5, effective June 23, 1959. As shown 
in Statement G submitted herewith, the total increase 
is $10,512,300, based on actual sales during the twelve- 
month period ending December 31, 1958. Such pro- 
posed increase compares with a deficiency in revenue 
from sales for resale in the amount of $10,522,253, as 
shown in Statement K submitted herewith. 

The following tabulation shows the rates now be- 
ing charged and the rates filed herewith:! | 


Present Rates Filed 

Rate Schedule Rates Herewith 
F-1 

Base 16.3 ¢ 20.5¢ 

Excess 24.45¢ 27.5¢ | 


F-2 
Base 18.9 ¢ 25.3¢ 
Excess 28.35¢ 33.8¢ | 


1. In the tabulation all rates are stated on a pressure base 


of 14.65 psia except X-5, which is stated on a pressure base of 
16.4 psia. The rates shown for X-5 in the tabulation represent 
the amount which Cities Service Gas Company adds to the price 
paid to Consolidated Gas Utilities Corporation under X-5 on gas 


redelivered to Consolidated. 
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Present Rates Filed 
Rate Schedule Rates Herewith 
C-1 15.5 ¢ 21.3¢ 
C-2 17.0 ¢ 22.8¢ 
I-1 13.5 ¢ 17.8¢ 
I-2 15.0 ¢ 19.3¢ 
E : 40.0 ¢ $50.00 per 
month per de- 
livery point 
plus 45.0¢ per 
Mcf 
P 
Demand $1.00 $ 1.15 
Commodity 14.5 ¢ 18.5¢ 
Excess 40.0 ¢ 45.0¢ 


X-5 3.0 ¢ 8.0¢ 
37 


Reasons and Basis for Proposed Changes 
A. Rates and Revenues 


Since the effective date of the Company’s pres- 
ent rates, increases have been experienced in all 
forms of operating and maintenance costs—particu- 
larly in cost of purchased gas and wage rates. The 
rate base of the Company has increased substan- 
tially, and its cost of money has increased ma- 
terially. In order to provide adequate deprecia- 
tion reserves and simplify the depreciation meth- 
ods, based on a complete depreciation study, the 
Company proposes to adjust its depreciation rates 
and charges. The allocation of cost of service pre- 
sented in Statement J shows a total deficiency in 
revenues from resale service required to provide 
a fair return on such service in the amount of 
$10,522,253. 
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B. Other Tariff Changes 
Second Revised Volume No. 1 


1. Table of Contents 


This has been changed to properly reflect the 
contents of the Tariff. 


2. Map | 
The map has been revised to bring it up to date. 
Rate Schedule F-1 | 


Article 3—Rate 
The Base Load and Excess Rates have been in- 
creased for the reasons stated above. 
Article 4—Determination of Base Load Volumes 


A sentence has been added to the first para- 
graph to clearly state the intent and practice of the 
Company in Base Load Determination when) the 


Company is requested by the Utility to transfer a 
firm consumer to interruptible service and such 
transfer is approved by the Company. | 


Article 5—Interim Rate 


The rate has been increased for the reasons 
stated above. 


4. Rate Schedule F-2 | 

The changes stated above for Articles 3, 4, and 
5, under Rate Schedule F-1, apply to similarly num- 
bered Articles in Rate Schedule F-2. | 
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| 
5. Rate Schedule C-1 
Article 3—Rate 


The rate has been increased for the reasons 
stated above. 
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Article 8—Special Provisions 


This new Article has been inserted between the 
present Articles 7 and 8. No change or additional 
requirements are effectuated in the present rate 
schedule by this additional provision to the rate 
schedule. It merely provides a penalty charge to the 
Utility if present tariff reporting requirements are 
not complied with by the Utility. 


6. Rate Schedules C-2; I-1 and I-2 


Articles 3 and 8 


The statements under Rate Schedule C-1 for 
these numbered Articles apply equally to these Rate 
Schedules. 


7. Rate Schedule P 


General 


This Rate Schedule and its several service pro- 
visions originated as an emergency situation dur- 
ing World War II. At that time, Cities Service 
Gas Company and four small local pipeline and 
distributing companies were in serious need of addi- 
tional gas to supply existing markets. Cities Serv- 
ice Gas Company was allocated steel pipe by the 
War Production Board to construct a 26” line to 
the Oklahoma Hugoton Field for additional gas 
supplies with the understanding that the four sma!l 
companies would obtain their required additional 
gas supply from that line or from the Cities Serv- 
ice Gas System. The result was four special and 
individual contracts similar to present Rate Sched- 
ule P which remained as special contracts until 
Order No. 144 was issued by the Commission. After 
compliance by the Company with Commission Or- 
der No. 144, the original contracts with these four 
companies were retained as a part of the service 
agreements with the Utility until 1955. 
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Subsequently, Cities Service Gas Company ac- 
quired the properties of Eastern Kansas Gas Com- 
pany and Consolidated Gas Utilities Corporation 
which had been supplied under two of the above 
contracts, and Union Gas System, Inc., alsorbed 
Independent Industrial Gas Company. Now Union 
Gas System, Inc., is the only Utility receiving serv- 
ice under Rate Schedule P. 
Cities Service supplies the major portion] of the 

§as requirements of Union’s pipeline systems un- 
der Rate Schedule P; the remainder of 
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the supply comes from Union’s own production and 
purchases from independent producers. Through 
the use of these sources and five underground stor- 
age reservoirs connected to its pipeline systems, 
Union’s purchases from Cities Service under Rate 
Schedule P are made at approximately 90 per cent 


load factor. Such high load factor purchases are 
Suited to Union’s particular circumstances. How- 
ever, since World War II, Cities Service has made 
extensive investment in underground storage facili- 
ties to supply the comparatively low load factor 
requirements of all other customers. Cities Serv- 
ice’s F, C and I rate schedules are designed to take 
care of the needs of such customers. Therefore, by 
this filing, Rate Schedule P is being limited to serv- 
ice to Union Gas System, Inc., and to such portions 
of Union’s pipeline systems as have available to 
them storage facilities now in existence. 


Article l—Availability 


For the reasons stated above, the words Many 
Utility” in the first line are revised to read “Union 
Gas System, Inc., hereinafter called the Utility.” 

Article 2—Applicability and Character of Serv- 
ice | 
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Consistent with the above, the word “each” in 
the second line of the first paragraph has been 
changed to “the.” 


Article 3—Rate 


The rate has been increased for the reasons 
stated above. 


Article 6—Macimum Obligation 

For the reasons stated above, this Article has 
been condensed for purposes of simplicity. No 
change in obligation, service, or intent is effectu- 
ated by the change. 
8. Rate Schedule E 

Article 3—Rate 


For the reasons stated above, the rate has been 
increased to $50 per month for each point of deliv- 
ery plus 45¢ per Mcf delivered. 


Article 4—Minimum Bill 

The minimum monthly bill has been increased 
from $25 to $50 for each point of delivery. 
9. General Terms and Conditions 

Article 4—Measurement 


To comply with the most recent publication of 
the Gas Measurement Committee of the American 
Gas Association, the second sentence of the 
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second paragraph of this Article has been revised 
as follows: “It is assumed that the values of the 
Reynolds number factor, the manometer factor, and 
the expansion factor are one (1).” 


Article 6—Payments 


For the purpose of sound business practice, a 
provision has been added to provide for payment 
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of interest at 6 per cent per annum on bills not 


paid when due. 


Article 12—Connection of Large Commercial 
and Industrial Consumers 


The title of the Article is condensed by elimi- 
nation of the words “Connection of.” 


The Article has been rewritten and additional 
paragraphs have been added for the purpose of 
clearly stating the intent and practice of the com- 
pany in processing applications for and billing serv- 
ice to large commercial and industrial consumers. 

The first paragraph of the Article is a definition 
of a large consumer, service to whom is subject to 
approval by the Company. 

The second paragraph of the Article sets out 
the Company’s right of approval for new or in- 
creased requirements of gas to the Utility for re- 
sale to any large commercial or industrial |con- 
sumer. 
The third paragraph of the Article replaces the 
present second paragraph and has been condensed 
for purposes of simplicity and clarity. No service 
or operational change is reflected in the revised 
wording. 

The fourth paragraph of the Article is identical 
with the third paragraph of the present Article| ex- 
cept that it clarifies the Article and the words ‘the 
effective date of such service” have been added to 
clearly state the Company’s right to specify when 
such service shall commence. 

The fifth paragraph of the Article is identical 
with the fourth paragraph of the present Article. 

The sixth paragraph of the Article is a revi- 
sion of the fifth paragraph of the present Article 
and is merely for the purpose of condensation, sim- 
plicity, and clarity. No change in intent has been 
effected by the revised wording. 
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The seventh paragraph is an addition to the 
Article and merely gives the Company the right 
to automatically transfer a consumer’s deliveries 
from interruptible service to firm service after 
deliveries to such consumer fail to meet the defined 
requirements of a large commercial or industrial in- 
terruptible consumer. 
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The eighth paragraph is identical with the 
sixth paragraph of the present Article. 


Article 13—Priority of Service 

The words “each consumer” has been substi- 
tuted for word “consumers” after the word “by” in 
the third line of the last paragraph of this Article 
for clarification purposes. 

Article 18—Commercial Use 

Article 19—Industrial Use 


The first sentence of each of these Articles has 
been rewritten to more clearly and adequately de- 
fine the respective titles. 

A new sentence has been added at the end of 
each of these Articles to definitely state that where 
major utilization of gas is for space heating pur- 
poses, the use shall be termed Commercial Use. 


Original Volume No. 2 


Rate Schedule X-5 Page No. 27 
The rate on line 4 of paragraph 9 has been in- 
creased for the reasons stated above. 


* * * 
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ORDER SUSPENDING PROPOSED REVISED TARIFF SHEETS 
AND PROVIDING FOR HEARING, DOCKET No. 
G-18799 (ISSUED JUNE 19, 1959). 


Cities Service Gas Company (Cities Service) on May 
21, 1959, tendered for filing First Revised Sheets Nos. 11, 
13, 15, 17, 18, 20, 23, 26, 28, 31, 32, 33, 36 and 37; Second 
Revised Sheets Nos. 22 and 30; Fourth Revised Sheets Nos. 
4, 5, 7, 8, 10, 14 and 19; and Fifth Revised Sheets Nos. 12 
and 16 to its FPC Gas Tariff, Second Revised Volume No. 
1 and Fourth Revised Sheet No. 27 to its FPC Gas Tariff, 
Original Volume No. 2,1 to become effective June 23, 1959, 
proposing an annual increase in its rates and charges of 
$10,512,300 annually or 22.9% over the rates in effect for 
the year 1958, as adjusted. 

In support of the proposed increase, Cities Service has 
submitted actual cost data for the year 1958. Operating 
expenses are adjusted for March 1, 1959, wage increases 
and to normalize for purchase gas costs in effect December 


31, 1958. Other major adjustments are a 6 3/4% rate of re- 
turn with associated income tax and increases in deprecia- 
tion rates. 


The supporting cost data submitted by Cities Service 
which may be questionable includes inter alia (1) costs 
paid for purchased gas subject to possible refund, (2) a 
rate of return of 6 3/4% which should be justified, (3) in- 
creased depreciation rates that should be justified, (4) clas- 
sification of costs as Constant and Variable rather than De- 
mand and Commodity, (5) allocation of Demand Costs 
on the basis of the average 2-day peak instead of the cus- 
tomary 3-day peak, (6) disproportionate increases as among 
its various customers. 


1. In addition the company filed revised copies of a Table 
of Contents, a System Map and an Index of Purchasers to its 
FPC Gas Tariff, Second Revised Volume No. 1. First Revised 
Sheets Nos. 15 and 17, Fourth Revised Sheet No. 14 and Fifth 
Revised Sheet No. 16 relate to the sale of gas for resale for indus- 
trial use only. 
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The increased rates and charges provided for in| First 
Revised Sheets Nos. 11, 13, 15, 17, 18, 20, 23, 26, 28, 31, 32, 
33, 36 and 37; Second Revised Sheets Nos. 22 and 30; Fourth 
Revised Sheets Nos. 4, 5, 7, 8, 10, 14 and 19; and 
Fifth Revised Sheets Nos. 12 and 16 to its FPC Gas Tariff, 
Second Revised Volume No. 1 and Fourth Revised Sheet 
No. 27 to its FPC Gas Tariff, Original Volume No. 2,| have 
not been shown to be justified and may be unjust, unrea- 
sonable, unduly discriminatory, or preferential, or other- 
wise unlawful. | 


The Commission finds: 
It is necessary and proper in the public interest and to 
aid in the enforcement of the provisions of the Natural Gas 
Act that the Commission enter upon a public hearing con- 
cerning the lawfulness of the rates, charges, classifications, 
and services contained in First Revised Sheets Nos. 11, 13, 
15, 17, 18, 20, 23, 26, 28, 31, 32, 33, 36 and 37; Second Revised 
Sheets Nos. 22 and 30; Fourth Revised Sheets Nos. | 4, 5, 
7, 8, 10, 14 and 19; and Fifth Revised Sheets Nos. 12 and 
16 to its FPC Gas Tariff, Second Revised Volume No. 1 
and Fourth Revised Sheet No. 27 to its FPC Gas Tariff, 
Original Volume No. 2, and that said proposed revised 
tariff sheets except First Revised Sheets Nos. 15 and 17; 
"ourth Revised Sheet No. 14; and Fifth Revised Sheet No. 
16, which relate to industrial sales for resale only and the 
rates contained therein be suspended and the use thereoi 
deferred as hereinafter provided. | 
The Commission orders: | 
(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations un- 
der the Natural Gas Act [18 C.F.R., Chapter I], a public 
hearing be held on a date to be fixed by notice from the 
Secretary concerning the lawfulness of the rates, charges, 
classifications, and services contained in Cities Service| Gas 
Company’s FPC Gas Tariff Second Revised Volume} No. 
| 
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1 and Original Volume No. 2 as proposed to be amended 
by First Revised Sheets Nos. 11, 13, 15, 17, 18, 20, 23, 26, 
28, 31, 32, 33, 36 and 37; Second Revised Sheets Nos. 22 
and 30; Fourth Revised Sheets Nos. 4, 5, 7, 8, 10, 14, and 19: 
and Fifth Revised Sheets Nos. 12 and 16 to Cities Service 
Gas Company’s FPC Gas Tariff, Second Revised Volume 
No. 1 and Fourth Revised Sheet No. 27 to Cities Service Gas 
Company’s FPC Gas Tariff, Original Volume No. 2. 


(B) Pending such hearing and decision thereon First 
Revised Sheets Nos. 11, 13, 18, 20, 23, 26, 28, 31, 32, 33, 36 
and 37; Second Revised Sheets Nos. 22 and 30; Fourth 
Revised Sheets Nos. 4, 5, 7, 8, 10 and 19; and Fifth Revised 
Sheet No. 12 to Cities Service Gas Company’s FPC Gas 
Tariff, Second Revised Volume No. 1 and Fourth Revised 
Sheet No. 27 to Cities Service Gas Company’s FPC Gas 
Tariff, Original Volume No. 2, be 
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and they are each hereby suspended and the use thereof 


deferred until November 23, 1959, and until such further 
time as they may be made effective in the manner pre- 
scribed by the Natural Gas Act. 


(C) First Revised Sheets Nos. 15 and 17; Fourth Re- 
vised Sheet No. 14 and Fifth Revised Sheet No. 16 to Cities 
Service Gas Company’s FPC Gas Tariff Second Revised 
Volume No. 1 are allowed to become effective June 23, 1959. 


(D) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (£) of the Commission’s 
Rules of Practice and Procedure [20 C.R.P. 1.8 and 1.37 
(f)]. 

By the Commission. 

/s/ J. H. Gutride, 
Joseph H. Gutride, 


Secretary. 


* * * 
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PETITION OF THE GAS SERVICE COMPANY FOR 
TO INTERVENE, DOCKET No. G-18799, FILED 
JULY 8, 1959. 


| 
TO THE HONORABLE, THE FEDERAL POWER COM- 
MISSION: 


The Gas Service Company (hereinafter referred to 
as “Petitioner”) hereby petitions this Commission pur- 
suant to Section 1.8 of the Commission’s Rules of Practice 
and Procedure for an order granting the Petitioner in- 
tervention in the above-entitled proceeding, and, in| sup- 
port thereof, respectfully shows: | 


I. 


Petitioner is a Delaware corporation with its |prin- 
cipal office located in Kansas City, Missouri, and|is a 
public utility engaged in the local distribution of natural 
gas in the States of Missouri, Kansas, Oklahoma and Ne- 


braska. | 


II. 


| 

| 
Petitioner is a customer of Cities Service Gas Com- 
pany (Cities Service), receiving the greater portion of its 
gas supply from the latter company for distribution to its 
customers in the States of Missouri, Kansas, Oklahoma 
and Nebraska. The natural gas service rendered to Peti- 
tioner by Cities Service has been duly authorized by’ this 
Commission. 
| 
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Il. 


On May 21, 1959, Cities Service filed, among others, 
revised sheets to its FPC Gas Tariff, Second Revised 
Volume No. 1, wherein it seeks an increase in its rates 
and charges to its customer companies, aggregating $10,- 
512,300. As Cities Service’s largest customer, Petitioner 
would bear about 80% of the proposed increase. The pro- 
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posed effective date of the increased rates and charges ap- 
plied for is June 23, 1959. The Commission, by its Order 
issued June 19, 1959, suspended the use of the pertinent 
revised tariff sheets until November 23, 1959. 


IV. 


Petitioner, as the largest and principal customer of 
Cities Service, is vitally interested in any determination 
this Commission might make with respect to future rates 
to be charged it for gas purchased from Cities Service. 

Petitioner has an interest in this proceeding which 
may be directly affected, and which is not adequately 
represented by any other party herein and as to which it 
may be bound by the Commission’s action in this matter. 

Petitioner, therefore, requests that it be permitted 
the right to intervene herein in order to protect its inter- 
ests as well as the interests of the consuming public 
served by it. 


* * * 
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PETITION OF KANSAS CITY POWER & LIGHT COMPANY FOR 
LEAVE TO INTERVENE, DOCKET No. G-18799, FILED 
JULY 16, 1959. 


KANSAS CITY POWER & LIGHT COMPANY (here- 
inafter referred to as the “Petitioner”) respectfully peti- 
tions this Commission, pursuant to Section 1.8 of the 
Commission’s Rules of Practice and Procedure, for an 
Order granting the Petitioner leave to intervene in the 
captioned proceeding and admitting the Petitioner as a 
party in interest herein for all purposes. In support thereof, 
the Petitioner respectfully shows the Commission as 
follows: 

1. The Petitioner is a corporation organized under 
and existing by virtue of the laws of the State of Missouri, 
and is also qualified to do business in the State of Kansas. 


* * * 
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4. The Petitioner is a regulated utility serving the 
electric requirements of more than 220,000 residential 
customers and 36,000 commercial and industrial customers 
in the States of Missouri and Kansas. A substantial portion 
of such electric service is generated by the Petitioner at 
three of its electric generating stations located in Kansas 
City, Missouri. The Petitioner’s fuel requirements for such 
electric generating stations have been, and are now being, 
in large part furnished by the purchase at retail of sub- 
stantial quantities of natural gas on an interruptible| basis 
from Gas Service at retail rates fixed and approved by 
the Public Service Commission of the State of Missouri 
(“Missouri Commission”). During calendar year 1958 the 
Petitioner’s gas purchases from Gas Service for use in 
generating electricity amounted to 8,145,237 Mcef, or ap- 
proximately 13.3% of all jurisdictional industrial sales 
by Cities Service during such year. The Petitioner) paid 
Gas Service $1,417,943.34 
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for such gas delivered to it during 1958 pursuant to Gas 
Service’s retail industrial rates on file and in effect | with 
the Missouri Commission. In 1958 the Petitioner was the 
largest purchaser of gas from Gas Service and the largest 
user of natural gas on the Cities Service system. 


| 
* * * 
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6. Cities Service’s increased wholesale industrial rate 
(“Revised Rate Schedule I-2”) for natural gas delivered 
to Gas Service has resulted in a retail rate increase to this 
Petitioner of 4.54¢ per Mef, or approximately 27% \over 
the previously effective retail rate. Based on 1958 | pur- 
chases, such increased retail rate has imposed an additional 
cost of more than $369,000 per year upon the Petitioner for 
its fuel requirements to generate the electric needs of its 
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Missouri-Kansas customers. As a public utility whose elec- 
tric rates are subject to the jurisdiction of state regulatory 
commissions in Missouri and Kansas, this substantial in- 
crease in fuel costs to the Petitioner must ultimately be 
reflected in the Petitioner’s rates to its electric customers. 


7. The Petitioner, in its own interest and in the pub- 
lic interest as a representative of its electric ratepayers, 
has substantial interests (a) in the Suspension Order is- 
sued by this Commission on June 19, 1959, permitting 
Cities Service’s Revised Rate Schedules I-1 and I-2 to be- 
come effective on June 23, 1959, without prior hearing and 
without bond for refund, and (b) in the proceedings be- 
fore this Commission concerning the lawfulness of the 
rates, charges, services, and classifications contained in 
the Revised Sheets to its FPC Gas Tariff filed by Cities 
Service on May 21, 1959. Such interests of the Petitioner 
will not be represented adequately by other parties to the 
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proceedings herein. Such proceedings are, in law, an ad- 
versary proceeding and other interested parties will not be 
in a position to represent adequately the interests of the 
Petitioner. The Staff of this Commission and the represent- 
atives of the Missouri Commission, the City of Kansas 
City, Missouri, and Gas Service will have a correlative 
duty to represent the interests of all classes of users and 
will not be in a position to advocate the separate interests 
of industrial consumers. Other industrial consumers 
permitted to intervene will not be in a position to repre- 
sent the interests of the Petitioner because of differences 
in the class of service being rendered the Petitioner as dis- 
tinguished from the class of service being rendered other 
industrial consumers as hereinafter set forth. The Peti- 
tioner, individually and as a representative of its electric 
customers, has substantial interests in the Suspension 
Order and in the proceedings in this Docket No. G-18799 
to the extent that its interventior is appropriate to the 
administration of the Natural Gas Act and its participation 
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is in the public interest. The Petitioner’s interests are and 
will be directly affected by the Suspension Order and such 
proceedings, and the Petitioner will be immediately, di- 
rectly and substantially affected by the Commission’s 
action in this matter. | 

8. The Petitioner was granted leave to intervene 
In re Cities Service Gas Company, Docket No. G-2410, 
actively participated in all proceedings therein, and was 
a party to the settlement stipulation which resulted in the 
Commission’s order in 
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that Docket issued on May 25, 1956. Under date of June 
18, 1959, the Petitioner, having been invited to express its 
views concerning Cities Service’s filing of May 21, 1959, 
through public notice of said filing and pursuant to Sec- 
tion 1.10(b) of the Commission’s Rules of Practice and 
Procedure, filed an informal protest requesting the 'Com- 
mission to suspend all rate schedules included in such filing 
which the Commission had jurisdiction and power to sus- 
pend and to cause an investigation of all rates and rate 
schedules included in such filing so that the Petitioner 
might have an opportunity to intervene and present evi- 
dence to the Commission of the unreasonableness of Cities 
Service’s wholesale industrial gas rates contained in the 
filing and the discrimination inherent in the industrial rate 
schedules. | 


9. It is the position of the Petitioner that the| Sus- 
pension Order issued June 19, 1959, is unconstitutional, in- 
valid and in violation of the Natural Gas Act and, upon 
motion for rehearing, should be set aside and modified by 
the Commission insofar as it permits Cities Service’s Re- 
vised Rate Schedule I-2 to become effective on Jun 23, 
1959, without prior hearing and without bond for refund. 
The Petitioner concurrently herewith has joined in and filed 
with the Commission under Section 19(a) of the Natural 
Gas Act, an application for rehearing of the Suspension 
Order, requesting the Commission to modify its Suspension 

| 
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Order so as to permit Cities Service’s Revised Rate Sched- 
ules I-1 and I-2 to become effective as of June 23, 1959, 
with the provision that Cities Service file a bond or other 
undertaking 
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to refund such amounts collected thereunder as may be 
found after hearing by the Commission to be excessive and 
not justified and therefore unlawful. The grounds and 
reasons therefor are stated in the application for rehear- 
ing to which the Petitioner is a party, and such application 
is incorporated herein by reference. 


* * * 
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JOINT PETITION OF THE GAS SERVICE COMPANY, SHEFFIELD 
STEEL, DIVISION, ARMCO STEEL CORPORATION. MIDWEST 
INDUSTRIAL AND COMMERCIAL GAS USERS ASSOCIATION, 
AND KANSAS CITY POWER & LIGHT COMPANY FOR REHEAR- 
ING OF ORDER PERMITTING REVISED INDUSTRIAL RATE 
SCHEDULES TO BECOME EFFECTIVE WITHOUT BOND FOR 
REFUND, DOCKET No. G-18799, FILED JULY 17, 1959. 


THE GAS SERVICE COMPANY (“GAS SERVICE”), 
SHEFFIELD STEEL, DIVISION, ARMCO STEEL COR- 
PORATION (“SHEFFIELD”), MIDWEST INDUSTRIAL 
AND COMMERCIAL GAS USERS ASSOCIATION 
(“MIDWEST”), and KANSAS CITY POWER & LIGHT 
COMPANY (“KCP&L”) hereinafter jointly referred to 
as the “Applicants” having filed with the Commission 
their separate petitions for leave to intervene in these 
proceedings, hereby apply to the Commission pursuant to 
Section 19 (a) of the Natural Gas Act, 15 U.S.C.A. 717 
et seq., and Section 1.34 of the Commission’s Rules of 
Practice and Procedure, for rehearing of its order issued 
herein on June 19, 1959 (“Order”), insofar as the Order 
accepted for filing and permitted Cities Service Gas Com- 
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pany (“Cities Service”) to make effective on June 23, 
1959, First Revised Sheets Nos. 15 and 17, Fourth Revised 
Sheet No. 14 and Fifth Revised Sheet No. 16 to its) FPC 
Gas Tariff, Second 
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| 

Revised Volume No. 1 (“Revised Rate Schedules I-1 and 
I-2”) without prior hearing and without bond or other 
undertaking for refund. The Applicants hereby petition 
the Commission to set aside and modify its said Order so 
as to permit Revised Rate Schedules I-1 and I-2 to become 
effective as of June 23, 1959, with the provision, however, 
that Cities Service be required to file a bond or other 
undertaking, in a form acceptable to the Commission, to 
refund, with interest, the portion of the amounts collected 
by Cities Service under Revised Rate Schedules I-1 and 
I-2 as may be found after hearing by the Commission to 
be excessive and not justified and, therefore, unla 1. 


This petition is based upon the grounds that: | 


I. The Commission, having ordered a public hearing 
concerning the lawfulness of the rates, charges, 
classifications and services contained in Revised 
Rate Schedules I-1 and I-2, had the power and the 
duty to require Cities Service to furnish a bond 
or other undertaking for refund upon permitting 
Revised Rate Schedules I-1 and I-2 to become ef- 
fective, because such power is expressly granted 
to the Commission in Subsection 4(e) of the Nat- 
ural Gas Act, 17 U.S.C.A. 717c (e). 


. The Commission had the power, and the dut 
suspend Revised Rate Schedules I-1 and I-2 
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the reason that the Proviso in Subsection 4(e) of 
the Natural Gas Act, 15 U.S.C.A. 717¢(e) which 
reads: “Provided, That the Commission shall not 
have authority to suspend the rate, charge, classi- 
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fication, or service for the sale of natural gas for 
resale for industrial use only,” is unconstitutional 
because, as applied herein by said Order, (a) it 
constitutes a violation of the Fifth Amendment to 
the Constitution of the United States, or (b) it 
results in an invalid delegation of legislative au- 
thority to Cities Service to establish rates in con- 
travention of Article I, Sections 1 and 8, of the 
Constitution of the United States. 


. The commission erred in said Order in permitting 
Revised Rate Schedules I-1 and I-2 to become ef- 
fective without prior hearing and without bond or 
other undertaking for refund, since the Commission 
had the power and the duty (a) to require Cities 
Service to furnish a bond or other undertaking for 
refund upon permitting Revised Rate Schedules I-1 
and I-2 to become effective, or alternatively (b) 
to suspend Revised Rate Schedules I-1 and I-2. 


In support hereof the Applicants show the Commis- 
sion as follows: 
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Proceedings to Date: 


On May 21, 1959, Cities Service, a natural gas company 
within the meaning of Section 2(6) of the Natural Gas 
Act, 15 U.S.C.A. 717 et seq., tendered to this Commission 
for filing, certain revised sheets to its FPC Gas Tariff, 
Second Revised Volume No. 1 and Original Volume No. 
2 (“Revised Sheets”) to become effective June 23, 1959, 
proposing an annual increase in its rates and charges of 
$10,512,300 annually, or 22.9% over the rates in effect for 
the year 1958, as adjusted. On June 19, 1959, the Commis- 
sion issued an Order which found: (a) that the increased 
rates and charges provided for in the Revised Sheets (in- 
cluding Revised Rate Schedules I-1 and I-2) had not been 
shown to be justified; (b) that such rates and charges in 
the Revised Sheets may be unjust, unreasonable, unduly 
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| 
discriminatory or preferential, or otherwise unlawful; (c) 
that it is necessary and in the public interest that the 
Commission enter upon a public hearing concerning the 
lawfulness of the rates, charges, classifications and | serv- 
ices contained in the Revised Sheets; and (d) that the Re- 
vised Sheets, except those relating to “industrial sales for 
resale only,” should be suspended. The said Order there- 
upon (i) ordered a public hearing concerning the lawful- 
ness of the rates, charges, classifications and services con- 
tained in the Revised Sheets, (ii) suspended and deferred 
until November 23, 1959, the use of all Revised Sheets 
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submitted by Cities Service except those which the Com- 
mission found related to “industrial sales for resale only,” 
and (iii) permitted First Revised Sheets Nos. 15 and 17, 
Fourth Revised Sheet No. 14 and Fifth Revised Sheet No. 
16 to Cities Service’s FPC Gas Tariff, Second Revised 
Volume No. 1 (“Revised Rate Schedules I-1 and 1-2”), 
to become effective on June 23, 1959, without prior hear- 
ing and without any provision for refund of any portion 
of the charges collected by Cities Service thereunder as 
may be found after such public hearing by the Commis- 
sion to be excessive and not justified and, therefore, un- 
lawful. 


Gas Service, a natural gas distributor, purchases ap- 
proximately 95% of its gas supply from Cities Service, 
or approximately 78.5% of Cities Service’s jurisdictional 
sales by volume. Gas Service supplies the entire gas 
requirements of Sheffield, KCP&L and most of the in- 
dustrial consumers represented by Midwest. Midwest’s 
industrial consumers, Sheffield and KCP&L purchased 
from Gas Service and other gas distributors supplied by 
Cities Service approximately 68.75% of Cities Service’s 
1958 jurisdictional industrial sales by volume. 


The Applicants have heretofore severally petitioned 
for intervention in this proceeding before the Commis- 
sion. The pertinent facts with respect to the interests 
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of each of these Applicants are fully stated in their re- 
spective petitions for 
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leave to intervene, which are hereby incorporated herein 
by reference. 


Revised Rate Schedules I-1 and I-2 which relate to 
Cities Service’s wholesale industrial deliveries to its gas 
distributors increased its wholesale industrial rates 4.3¢ 
per Mcf, which increase will produce additional revenues 
to Cities Service of $2,612,019 annually, based on 1958 
sales, as adjusted. As a result of such increased whole- 
sale industrial rates, Gas Service was required to file 
increased retail industrial rates to pass on to its industrial 
customers its increased cost of gas delivered to it under 
Revised Rate Schedules I-1 and I-2. By orders of the 
Public Service Commission of Missouri and the State 
Corporation Commission of Kansas, dated June 22 and 
10, 1959 (respectively Exhibits A and B to Petitions for 
Leave to Intervene of Sheffield and Midwest), the in- 
creased gas costs to Gas Service for wholesale industrial 
deliveries by Cities Service under Revised Rate Schedules 
I-1 and I-2 have been passed on to Sheffield, KCP&L 
and the other industrial consumers served at retail by Gas 
Service. Cities Service’s other gas distributors similarly 
have filed for and been permitted to increase their retail 
industrial rates effective June 23, 1959, by action of the 
several state commissions regulating their retail rates. In 
each such instance the state commission has provided that 
such increased retail industrial rates would 
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be subject to suspension or refund in the event of suspen- 
sion or refund of Cities Service’s Revised Rate Schedules 
I-1 and I-2. 


Unless the said Order of this Commission issued June 
19, 1959, is set aside and modified so as to require Cities 
Service to furnish a bond or other undertaking for re- 
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fund, Gas Service and other distributors will be required 
to pay to Cities Service the increased wholesale rates 
provided in Revised Rate Schedules I-1 and I-2 and should 
this Commission at a later date find that such Revised 
Rate Schedules I-1 and I-2 contain excessive rates, Gas 
Service and other distributors will, in the absence of} ju- 
dicial intervention, be entitled to no refunds because such 
Revised Rate Schedules I-1 and I-2 will be presumed to 
have been the legally effective rates during such period. 
Consequently, the industrial consumers of Gas Service 
and other gas distributors will have paid the increased re- 
tail industrial rates without any provision for refund even 
though this Commission subsequently finds all or any part 
of Cities Service’s increased rates in Revised Rate Schedles 
I-1 and I-2 to be excessive and not justified and, therefore, 
unlawful. 


Because of the backlog of rate cases on the Commis- 
sion’s docket, a final order, after the public hearing (and 
possible judicial review thereof), may be delayed some 
two to four years. In such case the non-refundability of 
any excessive 
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portion of the rates contained in Revised Rate Schedules 
I-1 and I-2 will continue, not only during the five months’ 
suspension period provided for the other Revised Sheets, 
but thereafter until such final order herein, all to |the 
detriment of Gas Service’s and other gas distributors’ 
industrial customers. 
| 


In this proceeding Revised Rate Schedules I-1 and'I-2, 
having a direct effect upon Applicants’ gas costs, will be 
in effect five months earlier than the rates provided! for 
by the Revised Sheets which have been suspended until 
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November 23, 1959. As some $2,612,019 annually of the 
total revenue increase sought by Cities Service will result 
from sales under Revised Rate Schedules I-1 and I-2 col- 
lectible from June 23, 1959, the gas distributors and their 
industrial consumers on Cities Service’s system will be re- 
quired to bear some $217,000 additional monthly expense 
above previously effective rates, or approximately $1,- 
085,000 during the five month suspension period. Since 
this five month suspen- 
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sion period is from June 23, 1959 to November 23, 1959, the 
non-heating season, when interruption of industrial con- 
sumers is lowest, the additional cost of gas to the gas dis- 
tributors and their industrial consumers during the five 
month suspension period is estimated to be in excess of $1,- 
500,000. 


In view of the Commission’s current backlog of rate 
proceedings, a buyer of industrial gas from a distributor, 
which in turn buys gas at wholesale from a pipe line under 
an industrial rate schedule, may have to pay a grossly un- 
reasonable rate not only during the suspension period as 
to other rate schedules but for a period of two to four years 
or longer and until such time as the Commisssion finally 
passes on the lawfulness of the revised rate schedule and 
possibly court approval thereof. Any such amounts paid 
by such buyers, or by the gas distributor, in excess of the 
amounts ultimately found lawful by the Commission may 
be irretrievably lost. 


Moreover, there is no possible counterbalancing factor 
in the present regulatory system to make this loss justifi- 
able from a constitutional standpoint. The buyer, whether 
it is the industrial consumer or the gas distributor, is sim- 
ply out of pocket the amounts involved. Likewise to the 
extent amounts collected result from rates in excess of 
those determined to be just and reasonable, there is a 
“windfall” to the natural gas company. These amounts 
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are so substantial in many cases as to raise a serious |due 
process question. Thus, taking the 
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present case as an example, the increased revenue on an 
annual basis under Cities Service’s Revised Rates Sched- 
ules I-1 and I-2 is in excess of $2,600,000, based on 1958 
Sales. Since this increase will be passed on to the indus- 
trial customers of Cities Service’s gas distributors pursuant 
to the orders of the Kansas and Missouri regulatory com- 
missions*, Sheffield, KCP&L and the industrial consumers 
represented by Midwest who purchase approximately 
68.75% of all gas sold by Cities Service under such | in- 
dustrial schedules, for an indefinite period will be required 
to pay more than $1,800,000 annually in increased retail 
rates. Although it is impossible to forecast the duration of 
this proceeding, the Commission’s past experience and] its 
present docket suggest that it may be as long as two to 
four years before a final and definite rate order will| be 
issued. 


Assuming, simply by way of illustration, that at least 
one-third of the rate increase under Revised Rate Sched- 
ules I-1 and I-2 is ultimately found by the Commission) to 
be excessive and therefore unjust, unreasonable and un- 
lawful, these industrial consumers over a two year period 
will have 


514 


paid $1,200,000, over a three year period $1,800,000, and 
over a four year period $2,400,000, in unlawful charges. 
Unless there is a provision for refund, unlawful charges 
of this magnitude and duration will clearly represent! a 
taking of Applicants’ property without due process of law. 


* * * 


“Copies of these orders are attached to Sheffield’s and Mid- 
west’s Petition to Intervene, filed by the present Applicants | in 
conjunction with this Petition for Rehearing. The actual impact 
of Revised Rates Schedules I-1 and I-2 is described in greater 
detail in those petitions. 
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* * * 
CONCLUSION 


The Commission’s Order issued herein on June 19, 
1959, under the findings contained therein and other action 
taken by said Order, in the circumstances of this docket 
and as said Order applies the Natural Gas Act to these 
Applicants herein, is erroneous and should be modified be- 
cause: 

(1) This Commission had the power and duty, under 
Subsection 4(e) of the Natural Gas Act, to require Cities 
Service Gas Company to furnish a bond or other under- 
taking for refund upon permitting Revised Rate Schedules 
I-1 and I-2 to become effective. 
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(a) The power to require a bond or other under- 


taking for refund as to any rate schedule upon which 
a public hearing is ordered is expressly granted by 
Subsection 4(e) of the Act. 


(b) The legislative history clearly confirms the 
intent of Congress that the Commission have the power 
to provide for refund of excessive charges collected 
under any rate schedule upon which investigation and 
public hearing is ordered. 


(c) If rates under Revised Rate Schedules I-1 
and I-2 after hearing are found not just and reasonable, 
any excess charges collected over just and reasonable 
rates established by order of the Commission are un- 
lawful under Subsection 4(a) and must be refunded to 
carry out the intent of Congress therein expressed. 


(d) If rates under Revised Rate Schedules I-1 
and I-2 are, after hearing, found not just and reason- 
able and excessive, refund of excess charges collected 
under such rates during the period from June 23, 1959, 
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to entry of a final order is required under Subsection 
4(b) of the Act, to prevent undue prejudice and dis- 
advantage and an unreasonable difference in rates be- 
tween industrial users and other classes of consumers. 


(e) Failure to require bond or other undertak- 
ing to refund charges collected in excess of rates ulti- 
mately 
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found after hearing to be just and reasonable! de- 
prives the Commission of effective power to regulate 
industrial rates and is wholly inconsistent with) the 
purpose of the Act to protect consumers from excessive 
and unlawful charges. 


(2) This Commission had the power and the duty to 
suspend Revised Rate Schedules I-1 and I-2 for the reason 
that the Proviso in Subsection 4(e) of the Natural Gas 
Act, purporting to limit the Commission’s authority to sus- 
pend rate schedules for resale for industrial use only, is 
unconstitutional because: 


(a) It constitutes a taking of Applicants’ prop- 
erty without due process of law in violation of the Fifth 
Amendment to the Constitution of the United States. 


(b) It results in an unlawful and undue dis- 
crimination contrary to the Fifth Amendment to the 
Constitution of the United States. 


(c) It results when coupled with failure to ire- 
quire provision for refund in an unlawful delegation 
of legislative authority to Cities Service to establish 
rates in violation of Article I, Sections 1 and 8, of the 
Constitution of the United States. 


i | 

(3) If the Commission failed either to suspend ori to 
require provision for refund as to Revised Rate Schedules 
I-1 and I-2 in the exercise of its discretion under Subsection 
4(e) of | 
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the Natural Gas Act, it abused its discretion in failing to 
suspend or require provision for refund upon such in- 
dustrial rates. 


WHEREFORE, the Applicants apply to the Commis- 
sion for rehearing of its Order issued on June 19, 1959, in 
this Docket No. G-18,799, and petition the Commission to 
set aside and modify its said Order so as to provide that 
First Revised Sheets Nos. 15 and 17, Fourth Revised Sheet 
No. 14, and Fifth Revised Sheet No. 16 to Cities Service 
Gas Company’s FPC Gas Tariff Second Revised, Volume 
No. 1 (“Revised Rate Schedules I-1 and I-2”) be permitted 
to become effective as of June 23, 1959, with the provision 
however, that Cities Service Gas Company be required to 
file a bond or other undertaking in a form acceptable to the 
Commission, to refund with interest the portion of the 
amounts collected by Cities Service under the increased 
rates and charges provided for in Revised Rate Schedules 
I-1 and I-2 as the Commission after hearing may find to be 
excessive and not justified and therefore unlawful. 


* * * 
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PETITION OF MIDWEST INDUSTRIAL & COMMERCIAL GAS 
USERS ASSOCIATION FOR LEAVE TO INTERVENE, 
DOCKET No. G-18799, FILED JULY 17, 1959. 


Comes now the MIDWEST INDUSTRIAL & COM- 
MERCIAL GAS USERS ASSOCIATION (hereinafter re- 
ferred to as “Midwest” or “Petitioner’’), in behalf of the 
concerns whose names and addresses appear in Appendix 
A hereto (hereinafter called Industrial Companies) and 
other similarly situated industrial and commercial con- 
sumers of natural gas and, pursuant to the Natural Gas 
Act and Section 1.8 of the Commission’s Rules of Prac- 
tice and Procedure, respectfully petitions this Commission 
for an Order granting Petitioner leave to intervene herein 
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and admitting Petitioner as a party in interest herein for 
all purposes and as a representative of its members and 
of the class of interruptible industrial consumers and the 
class of commercial consumers as is hereinafter more 
fully set forth. In support hereof, Petitioner respectfully 
shows as follows: 


I 


The concerns listed in Appendix A hereto, situated in 
the states of Kansas, Missouri, Oklahoma and Nebraska, 
formed the 
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Midwest Industrial & Commercial Gas Users Association, 
Petitioner herein, to represent their interests as gas |con- 
sumers and participate in their behalf in proceedings af- 
fecting rates to be charged for natural gas purchased for 
industrial and commercial use. Petitioner was organized 


in October, 1956, as a non-profit association, to represent 
such classes of natural gas consumers. Its Board of Di- 
rectors and officers are: | 


James W. Flynn Robert Peters | 

Sheffield Steel, Division, Pure Carbonic Co. 

Armco Steel Corp. Kansas City, Missouri 

Kansas City, Missouri Vice President 
President 


Eldon Sloan John E. Lyons | 
Seymour Foods, Inc. Owens-Corning Fiberglas Co. 
Topeka, Kansas Kansas City, Kansas | 

Secretary Treasurer 


John B. Spence John F. Thice 
Faultless Laundry Co. Missouri Portland Cement Co. 
Kansas City, Missouri Independence, Missouri 
Chairman, Executive 
Committee 
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G. E. Mackey Karl Baumler 
Armour & Co. Pittsburg-Corning Co. 
Kansas City, Kansas Sedalia, Missouri 


J. H. Hatch 
Union Wire Rope Corp. 
Kansas City, Missouri 


The persons to whom correspondence or communica- 


tions, including service of all notices and orders by the 
Commission, are to be addressed are: 


J. David Mann, Jr. 


and 


William W. Ross 

Morgan, Lewis & Bockius 
1230 Pennsylvania Building 
Washington 4, D. C. 
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Morgan, Lewis & Bockius 
2107 Fidelity-Philadelphia Trust Bldg. 
Philadelphia 9, Pennsylvania 


and 


Robert D. Youle 

Lathrop, Righter, Blackwell, 
Gordon & Parker 

15 West Tenth Street 

Kansas City 5, Missouri 

Stanley C. Whiteaker 

Troupe, Kehoe, Whiteaker & Kent 

309 Security Bank Building 

Kansas City, Kansas 


I. 


The Industrial Companies listed on Appendix A hereto 
are all users of large quantities of natural gas supplied 
them by their respective distributing companies. Most 
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of the Industrial Companies are industrial customers of 
the Gas Service Company (“Gas Service”) and all of their 
distributors obtain all or substantially all of their natural 
gas supply from Cities Service Gas Company (‘Cities Serv- 
ice”). Gas Service is a customer of and purchases) ap- 
proximately 95 per cent of its gas supply from Cities Serv- 
ice for distribution and resale to customers in the states 
of Kansas, Missouri, Oklahoma and Nebraska. Gas Serv- 
ice in 1958 purchased approximately 78.5 per cent of Cities 
Service’s jurisdictional sales by volume, and it is therefore 
the largest customer of Cities Service. Said Industrial 
Companies, represented by Petitioner, respectively own 
and operate manufacturing and fabricating plants land 
other facilities appropriate to their respective businesses 
and operations, located in the states of 


530 


Kansas, Missouri, Nebraska, and Oklahoma, in areas sup- 
plied at wholesale by Cities Service. Each of said |In- 
dustrial Companies employs many persons and is an im- 
portant part of the business and industry in its respective 
area. Collectively, said Industrial Companies represent 
55.4% of the volume of gas sold by Cities Service for jre- 
sale to industrial interruptible consumers, a substantial 
part of the volume of gas sold by Cities Service for resale 
to commercial consumers, and a large percentage of {the 
dollar revenue of their respective distributing companies. 
| 


On or about June 22, 1959, the Public Service Com- 
mission of the State of Missouri, by Gas Authority Order 
No. 130 permitted Gas Service to put in effect as |of 
June 23, 1959, its proposed tariffs providing for increased 
retail rates for the purpose of passing on to its large 
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industrial customers in Missouri, including the Industrial 
Companies and other industrial users similarly situated, 
its increased gas costs under Cities Service’s Revised 
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Rate Schedule I-2, permitted by this Commission to be- 
come effective by the Suspension Order on June 23, 1959. 
A copy of said Order of the Missouri Public Service 
Commission is attached hereto, marked Exhibit A, which 
is hereby referred to and incorporated herein. Said Com- 
mission, and the State Corporation Commission of the 
State of Kansas have permitted other gas distributors 
affected by Revised Rate Schedules I-1 and I-2 similarly 
to increase their rates. A copy of the Order of the State 
Corporation Commission of the State of Kansas as to Gas 
Service Company, dated June 10, 1959, Docket No. 60, 
624U, similar to its orders as to other distributors, is 
attached hereto, marked Exhibit B, which is hereby re- 
ferred to and incorporated herein. 


VII. 


Under said Suspension Order dated June 19, 1959, 
and the Order of the Missouri Public Service Commis- 
sion (Exhibit A) and the Order of the Kansas State Cor- 
poration Commission (Exhibit B) as to Gas Service, and 
similar Orders of said Commissions and other state com- 
missions as to distributors supplied by Cities Service, 
Revised Rate Schedules I-1 and I-2 involved in this docket 
have affected the Industrial Companies represented by 
Petitioner and industrial natural gas consumers similarly 
situated since June 23, 1959, and have resulted in retail 
rate increases to the Industrial Companies and other in- 
dustrial concerns of approximately 27% over the previously 
effective retail rates. Such class of industrial natural gas 
consumers therefore have substantial interests which are 
directly 
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affected by Cities Service’s Revised Rate Schedules I-1 
and I-2, since the retail rates of distributors, as fixed by 
the several state commissions, are directly related to and 
dependent upon the wholesale industrial rates of Cities 
Service to such distributors. In particular, increases from 
Cities Service’s Revised Rate Schedules I-1 and I-2 have 
been directly, immediately and proportionally passed on 
to the Industrial Companies and other similarly situated 
industrial consumers of natural gas. Such increased whole- 
sale industrial rates impose an additional expense of $2,- 
612,000 annually, based on 1958 consumption, upon said 
class of industrial interruptible consumers of natural gas. 
Similar effect will result, at the end of the suspension 
period, upon commercial consumers of natural gas. | 

| 


X. | 


Petitioner further alleges that this Commission’s “Or- 
der Suspending Proposed Revised Tariff Sheets and Pro- 
viding for Hearing” issued June 19, 1959 and Subsection 
4(e) of the Natural Gas Act, 15 U.S.C.A., Sec. 717¢(e), as 
interpreted and applied by said Order is invalid and ‘in 
violation of the Natural Gas Act and is unconstitutional 
and deprives the class of industrial interruptible con- 
sumers of natural gas of due process under the Fifth 
Amendment to the Constitution of the United States and 
results in an unlawful delegation of legislative authority 
contrary to Article I, Sections 1 and 8 of the Constitution 
of the United States, and, upon Rehearing, which Peti- 
tioner will seek herein, as hereinafter outlined, said Order 
should be set aside and modified by the Commission inso- 
far as it accepted for filing and permitted Cities Service’s 
First Revised Sheets Nos. 15 and 17, Fourth Revised Sheets 
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No. 14 and Fifth Revised Sheet No. 16 to its FPC Gas 
Tariff, Second Revised Volume No. 1 (being Revised Rate 
Schedules I-1 and I-2) to become effective on June 23, 1959, 
without prior hearing, without determination that said 
rates thereby fixed are just and reasonable and without 
provision for refund. Petitioner has joined in and filed 
with the 
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Commission a Petition for Rehearing of said order of 
June 19, 1959, under Section 19(a) of the Natural Gas 
Act and Section 1.34 of the Commission’s Rules of Prac- 
tice and Procedure, requesting the Commission to set 
aside and modify its said Suspension Order of June 19, 
1959, so as to permit Cities Service’s Revised Rate Sched- 
ules I-1 and I-2 to become effective as of June 23, 1959, 
only upon the condition that Cities Service file a bond or 
other undertaking in a form acceptable to the Commis- 
sion to refund such amounts collected by Cities Service 
thereunder as may be found after hearing by the Com- 
mission to be in excess of rates that are just and reasonable. 
The grounds and reasons therefor are stated in said 
Petition for Rehearing to which Petitioner is a party and 
said Petition for Rehearing is incorporated herein by 
reference. 


XI. 


Petitioner further alleges that the Commission’s said 
Order issued June 19, 1959, interpreting and applying Sec. 
4 of the Natural Gas Act, 15 U.S.C.A. Sec. 717 et seq., 
results in rates, charges, and services as to industrial 
interruptible consumers of natural gas which are unjust 
and unreasonable and therefore unlawful, and in undue 
prejudice and disadvantage and an unreasonable and un- 
justified difference in rates, charges, services and in other 
respects between such class of consumers and other classes 
of consumers in violation of Subsections 4(a) and 4(b) 
of the Natural Gas Act and the constitutional rights of 
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said class of consumers under due process of law. Re- 
vised Rate Schedules I-1 and I-2 therefore do not establish 
lawful tariffs or rates as to the Industrial Companies 
and industrial consumers similarly situated. If increased 
retail charges resulting therefrom are paid by the | In- 
dustrial Companies and other industrial consumers 
similarly situated to gas distributors required to pay such 
increased rates, such payments are not voluntary, [but 
under compulsion of orders of the regulatory commissions 
of the several states establishing collectible rates of such 
distributors and are subject to refund under such Orders 
(Exhibits A and B hereto). To the extent payments and 
charges collected by gas distributors from the Industrial 
Companies and industrial consumers similarly situated and 
by them paid to Cities Service are in excess of rates 
ultimately fixed by this Commission as just and reason- 
able, they are and were from and after June 23, 1959, un- 
lawful, void and result in unjust enrichment to Cities 


Service, and are subject to reparation and recovery | by 


those required to pay such excessive and unlawful charges. 


* * * 
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| 
PETITION OF SHEFFIELD STEEL, DIVISION, ARMCO STEEL 
CORPORATION FOR LEAVE TO INTERVENE, DOCKET 
No. G-18799, FILED JULY 17, 1959. 


SHEFFIELD STEEL, DIVISION, ARMCO ae 
CORPORATION (hereinafter referred to as “Sheffield” 
or “Petitioner”) respectfully petitions this Commission, 
pursuant to Section 1.8 of the Commission’s Rules | of 
Practice and Procedure, for an Order granting Petitioner 
leave to intervene in the captioned proceeding, and ad- 
mitting Petitioner as a party in interest herein for all 
purposes, both individually and as a representative of the 
class of interruptible industrial consumers of natural gas 
as is hereinafter more fully set forth. In support thereof, 


55 


[559] 


Petitioner respectfully shows the Commission as follows: 

1. Armco Steel Corporation is a corporation organized 
under and existing by virtue of the laws of the State of 
Ohio, with its principal offices at Middletown, Ohio, and 
is qualified to do business in the State of Missouri and 
elsewhere. Sheffield Steel is a Division of Armco Steel 
Corporation, having been, until 
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June 30, 1954, a corporation organized and existing by 
virtue of the laws of the State of Ohio, with principal of- 
fices at Kansas City, Missouri. Sheffield owns and 
operates steel manufacturing and fabricating plants, 
foundries and other facilities located at Kansas City, Mis- 
souri, Sands Springs, Oklahoma, and Houston, Texas. 
Sheffield is a major steel manufacturing company, an 
important part of the heavy industry of the Kansas City 
area, and employs some 4000 persons at its Kansas City, 
Missouri, offices and plant. 

The names and addresses of the persons authorized 
to receive, on behalf of Sheffield, notices and communica- 
tions regarding this proceeding are: 


Mr. James W. Flynn, Treasurer 
Sheffield Steel, 
Division, Armco Steel Corporation 
Sheffield Station 
Kansas City, Missouri 
Richard S. Righter, Esq. 
and 
Robert D. Youle, Esq. 
Lathrop, Righter, Blackwell, Gordon & Parker 
15 West Tenth Street 
Kansas City 5, Missouri 
J. David Mann, Jr., Esq. 
and 
William W. Ross, Esq. 
Morgan Lewis & Bockius 
1230 Pennsylvania Building 
Washington 4, D. C. 
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| 
2. Gas Service Company (hereinafter called ‘Gas 
Service”) is a natural gas distributor having its prin- 
cipal offices at Kansas City, Missouri, and is the ‘sole 
natural gas distributor in the Kansas City area and for all 
gas consumers therein, including 
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| 
Petitioner. Gas Service is a customer of and in 1958 pur- 
chased approximately 95 per cent of its gas supply from 
Cities Service Gas Company (hereinafter called “Cities 
Service”) for distribution and resale to consumers in the 
States of Kansas, Missouri, Nebraska and Oklahoma. | Its 
1958 purchases from Cities Service represented approxi- 
mately 78.5 per cent of Cities Service’s jurisdictional sales 
by volume and Gas Service is therefore the largest cus- 
tomer of and gas distributor supplied by Cities Service. 
Sheffield is a retail customer of Gas Service, from which 
it purchases natural gas on an interruptible basis as/the 
principal source of fuel for its industrial operations. Dur- 
ing the calendar year 1958 Sheffield purchased from Gas 
Service 4,573,671 Mcf of gas and paid therefor the sum 
of $788,594.43 (exclusive of applicable sales and municipal 
gross receipts taxes) under Gas Service’s retail rates | ap- 
proved by the Public Service Commission of the State of 
Missouri, which retail rates reflected the wholesale) in- 
dustrial rate (1-2) of Cities Service. In 1958 Sheffield 
was the third largest purchaser of gas from Gas Service 
and on the Cities Service system, and was the largest user 
of natural gas for industrial processing in its manufacturing 
and business operations. | 


5. On June 22, 1959, the Public Service Commission 
of the State of Missouri, by Gas Authority Order No. 130, 
permitted Gas Service to place into effect as of June |23, 
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1959, its proposed tariffs providing for increased retail in- 
dustrial rates for the purpose of passing on to its industrial 
customers in Missouri, including Petitioner and other in- 
dustrial users similarly situated, its increased costs under 
Cities Service’s Revised Rate Schedule I-2, permitted by 
this Commission to become effective by the Suspension 
Order on June 23, 1959. A copy of said Order of the Mis- 
souri Public Service Commission is attached hereto, 
marked Exhibit A, which is hereby referred to and in- 
corporated herein. Said Commission, and the State Cor- 
poration Commission of the State of Kansas have permitted 
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gas distributors affected by Revised Rate Schedules I-1 
and I-2 similarly to increase their rates. A copy of the 
Order of the State Corporation Commission of the State of 
Kansas as to Gas Service Company, dated June 10, 1959, 
Docket No. 60,624U, similar to its orders as to other dis- 
tributors, is attached hereto, marked Exhibit B, which is 
hereby referred to and incorporated herein. 


6. Under said Suspension Order dated June 19, 1959, 
and said Order of the Missouri Public Service Commission 
(Exhibit A) Revised Rate Schedule I-2 involved in this 
docket has affected this Petitioner and industrial con- 
sumers similarly situated since June 23, 1959 and has re- 
sulted in a retail rate increase to Petitioner of 4.54¢ per 
Mcf, approximately 27% over the previously effective re- 
tail rate. Sheffield and other industrial gas users similarly 
situated, therefore, have substantial interests which are 
directly affected by Cities Service’s Revised Rate Sched- 
ules I-1 and I-2, since the retail industrial rates of Gas 
Service and other distributors as fixed by the several state 
commissions are directly related to and dependent upon the 
wholesale industrial rates of Cities Service to Gas Service 
and other distributors. In particular, increases from Cities 
Service’s Revised Rate Schedule I-1 and J-2 have been di- 
rectly, immediately and proportionally passed on to Shef- 
field and other similarly situated industrial customers. 
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Based on Petitioner’s 1958 consumption of 4, 573,671 Mcf, 
Revised Rate Schedule I-2 has imposed an additional | 
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expense of more than $207,644.66 per year upon Sheffield 
and Revised Rate Schedules I-1 and I-2 have imposed 
equivalent increases on other industrial gas users similarly 
situated. 
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EXHIBIT A 
June 22, 1959 


Gas Authority Order No. 130 | 


| 
In the matter of The Gas Service Company to file 
rates for the purpose of passing on to large industrial 
‘customers increases filed by Cities Service Gas Company 
with the Federal Power Commission. Date of Issue May 
25, 1959. Date effective June 23, 1959. 


ORDERED; The Gas Service Company, having filed 
on May 25, 1959, tariffs providing for increased gas rates 
for large industrial customers in the communities of Avon- 
dale, Gladstone, Houston Lake, Kansas City, Lake Wau- 
kemis, North Kansas City, Northmoor, Parkville, Platte 
Woods, St. Joseph, Aurora, Carthage, Duenweg, Joplin, 
Monett, Neosho, Carrollton, Concordia, Mt. Vernon, Nor- 
borne, Harrisonville, Independence, Pleasant Hill and rural 
Jackson, Johnson and Cass Counties, said sheets bei g 
designated as P.S.C. Mo. No. 1, 4th Revised Sheet No. 7 
Cancelling 3rd Revised Sheet No. 11, 3rd Revised Sheet 
No. 12 Cancelling 2nd Revised Sheet No. 12, 3rd Revised 
Sheet No. 13 Cancelling 2nd Revised Sheet No. 13, 3rd 
Revised Sheet No. 14 Cancelling 2nd Revised Sheet No. 
14, 3rd Revised Sheet No. 15 Cancelling 2nd Revised Sheet 

| 
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No. 15, 3rd Revised Sheet No. 16 Cancelling 2nd Revised 
Sheet No. 16, lst Revised Sheet No. 16.01 Cancelling Orig- 
ina] Sheet No. 16.01. In the event that the proposed whole- 
sale industrial rate of Cities Service Gas Company is 
suspended or changed by order of the Federal Power Com- 
mission, the rates filed herewith will be suspended or 
changed accordingly. In the event that the proposed 
wholesale industrial rate of Cities Service Gas Company 
is reduced by final order of the Federal Power Commis- 
sion and such reduction results in refunds to The Gas 
Service Company, such refunds will be passed on in the 
manner that the Commission may determine to be just 
and proper. The Gas Service Company be and is hereby 
authorized to file the proposed tariffs under the aforesaid 
conditions, effective June 23, 1959. The Commission hereby 
retains jurisdiction on the refund issue. 


BY THE COMMISSION 
Patricia Nacy 


Secretary 
575 
EXHIBIT B 


BEFORE THE STATE CORPORATION COMMISSION 
OF THE STATE OF KANSAS 


In the matter of the application of The 
Gas Service Company for a change DOCKET No. 
of certain industrial rates pertaining 60,624-U 
to the service of said company. 


INTERIM RATE ORDER 


Now on this 10th day of June, 1959, there comes on 
for consideration and determination by the State Corpo- 
ration Commission (Marion Beatty, Chairman, Harry G. 
Wiles and Richard C. Byrd, Commissioners) the applica- 
tion of The Gas Service Company for an increase in large 
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| 
industrial rates in the State of Kansas, and after giving 
due consideration to the application and being fully jad- 
vised in the premises, the Commission finds: 


1. That The Gas Servce Company (Gas Service) is 
a public utility under the provisions of Chapter 66, G.S. 
1949, as amended, and holds appropriate certificates to 
transact the business of a gas public utility in the State 
of Kansas. 


2. That Cities Service Gas Company (Cities Serv- 
ice) is the principal supplier of natural gas to Gas Serv- 
ice. It is, inter alia, a natural gas company within the 
purview of the Natural Gas Act of June 21, 1938 (Ch. 
556, 52 Stat. 821; 15 U.S.C.A. Sec. 7 17). Cities Service has 
filed with the Federal Power Commission an application 
for an increase in rates for the sale of natural gas for 
resale for ultimate public consumption, for domestic, com- 
mercial, and industrial uses, in the amount of approxi- 
mately $10,512,300, based 
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on the twelve months period ending December 31, 1958, 
of which approximately $4,745,075 is applicable to the 
State of Kansas. This in turn, if approved in whole or in 
part, will increase the wholesale rates of natural gas) to 
Gas Service. 


3. That the application of Cities Service heretofore 
referred to requests authority from the Federal Power 
Commission to have its revised tariffs become effective 
June 23, 1959, pursuant to the Natural Gas Act previously 
mentioned, particularly Ch. 556, Sec. 4, 52 Stat. 822, /15 
US.C.A. 717c. It is not determinable at this date by this 
Commission whether the Federal Power Commission will 
provide for suspension of the new rates under authority 
just cited herein. However, the Natural Gas Act specifi- 
cally provides that the Federal Power Commission shall 
not have authority to suspend rates, charges, classifi¢a- 
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tions or services for the sale of natural gas for resale 
for industrial use only. (15 U.S.C.A. 717c (e)). 


4. That Gas Service in the instant application re- 
quests authority to place into effect five new schedules 
of large industrial interruptible rates designated as Sched- 
ules LiIa-4, LIb-4, LIc-4, LId-4 and Lle3. That the five 
proposed schedules would be applicable to the large in- 
dustrial interruptible customers presently served by Gas 
Service (now 82 customers) and to other like customers 
similarly situated subsequent to June 23, 1959. 


5. That Gas Service does not seek a general in- 
crease in rates to its large industrial interruptible cus- 
tomers but seeks an increase only to the extent necessary 
to pass on to these 
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customers the actual increased differential between the 
wholesale rates now on file with the Federal Power Com- 
mission and the rates that will become effective June 23, 


1959, plus the increase in franchise taxes resulting there- 
from where applicable. 


6. That Gas Service should not be required, pend- 
ing the ultimate determination of the application of Cities 
Service by the Federal Power Commission referred to in 
Finding No. 2, to absorb the difference between its cur- 
rent wholesale rates for industrial use and the wholesale 
rates effective on and after June 23, 1959. 


7. That Gas Service should file a schedule or sched- 
ules in the form of a rider which would supplement its 
current and existing Schedules Lla-3, LIb-3 and LIc-3 
by adding to each rate block the amount of 4.31¢ per 
MCF; and should file a schedule or schedules in the form 
of a rider which would supplement its current and exist- 
ing Schedules LId-3 and Lle-2 by adding to each rate 
block the amount of 4.27¢ per MCF. That in this manner 
Schedules Lia-3, LIb-3, LIc-3, LId-3 and Lle-2 would not 
be superseded, but would remain on file as the base rates 
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until the application of Cities Service is acted upon and 
a final decision rendered by the Federal Power Commis- 
sion. That Schedules LIa-3, LIb-3 and Lic-3 are applicable 
in the towns which levy a franchise tax on Gas Service 
and Schedules LId-3 and Lle-2 are applicable in the towns 
which do not levy a franchise tax on Gas Service. | 
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8. That it is impossible at the present time for this 
Commission to determine whether the proposed increase 
in rates is unjust, unduly preferential, unjustly discrimina- 
tory or otherwise in violation of any of the provisions |of 
the Public Utility Regulatory Act, Chapter 66, G.S. 1949, 
as amended. 


| 

9. That Gas Service should be permitted to file and 
Place into effect the schedules as embodied in Finding No. 
7; such schedules to become effective with deliveries of 
natural gas on and after June 23, 1959: provided, however, 
that Gas Service shall be required to post a surety bond 
in an amount to be determined by the Commission, said 
bond to run in favor of the State Corporation Commission 
of the State of Kansas for and on behalf of the customers 
of Gas Service affected thereby, said bond being for the 
purpose of guaranteeing refunds to each and every cus- 
tomer, and other customers similarly situated on and after 
June 23, 1959, in such amounts, if any, as the Commission 
may determine to be fair and reasonable. 


10. That Gas Service should be required to establish 
accurate and complete books of accounts setting out the 
amounts charged and collected by Cities Service under the 
new rates effective June 23, 1959, and the amounts which 
would have been charged and collected by Cities Service 
under the current and existing corresponding schedules of 
rates of Cities Service to Gas Service. | 


11. That Gas Service should be required to keep com- 


plete books of accounts of the amount of gas sold to each 
customer 
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affected thereby. That such accounts should show by cus- 
tomer account the volume of gas purchased; the revenue 
realized from the current and existing schedules of rates 
plus the schedules permitted herein; the revenue which 
would have been realized under the current and existing 
schedules of rates; and the difference between the revenue 
realized and that which would have been collected. That 
in this manner Gas Service can readily determine, at any 
time, the increase in revenue realized from each customer 
served. 


12. That Gas Service should be required to make 
monthly reports notifying the Commission of the amount 
of gas purchased, the amount paid to Cities Service under 
the new rates effective June 23, 1959, and the amount 
which would have been paid to Cities Service under the 
current and existing schedules of rates of Cities Service. 


13. That Gas Service should be required to make 
monthly reports notifying the Commission of the volume 
of gas sold to each customer; the amount charged and col- 
lected; the amount which would have been charged and 
collected under the current and existing schedule of rates; 
and the difference between this latter amount and the 
amount actually collected. Said report should be filed with 
the Commission prior to the last day of each month cover- 
ing purchases and sales for the previous month, the first 
such report being due on or before August 31, 1959. 
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IT IS, THEREFORE, BY the COMMISSION ORDERED: 


That the application in the instant docket is hereby 
granted with provisions and The Gas Service Company be, 
and it hereby is, permitted to file and place into effect the 
schedules set forth in Finding No. 7 herein, said schedules 
to become effective with deliveries of natural gas on and 
after June 23, 1959. 


IT IS FURTHER BY THE COMMISSION ORDERED: 


That The Gas Service Company be, and it hereby is, 
required to post a surety bond in an amount to be deter- 
mined by the Commission, said bond to run in favor of 
the State Corporation Commission of the State of Kansas 
for and on behalf of the customers of Gas Service affected 
thereby, said bond being for the purpose of guaranteeing 
refunds to each and every customer, and other customers 
similarly situated on and after June 23, 1959, in such 
amount, if any, as the Commission may determine to be 
fair and reasonable. 


IT IS FURTHER BY THE COMMISSION ORDERED: 


| 
That The Gas Service Company be, and it hereby is, 
required to establish accurate and complete books of! ac- 


counts as set forth in Findings Nos. 10 and 11 herein.! 
| 


IT IS FURTHER BY THE COMMISSION ORDERED; 


That The Gas Service Company be, and it hereby is, re- 
quired to submit monthly reports to the Commission as 
set forth in Findings Nos. 12 and 13 herein. 
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The Commission retains jurisdiction of the subject 
matter and parties for the purpose of entering such further 
order or orders as from time to time it may deem proper. 


BY THE COMMISSION IT IS SO ORDERED. 


| 
ao any 


RAYMOND B. HARVEY, SECRETARY 
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ANSWER OF CITIES SERVICE GAS COMPANY TO THE 

SEVERAL PETITIONS FOR LEAVE TO INTERVENE FILED 

BY SHEFFIELD STEEL, DIVISION, ARMCO STEEL CORPO- 

RATION, MIDWEST INDUSTRIAL & COMMERCIAL GAS 

USERS ASSOCIATION, AND KANSAS CITY POWER & 

LIGHT COMPANY, DOCKET No. G-18799, FILED JULY 27, 
1959. 


Cities Service Gas Company (Cities Service), hereby 
answers the several petitions for leave to intervene filed 
by the above-named Petitioners, and with regard thereto, 
states the following: 


(1) Cities Service does not oppose the several peti- 
tions for leave to intervene filed by the above-named Peti- 
tioners. 


(2) By such lack of objection, however, Cities Serv- 
ice does not waive its right to contest various allegations 
contained in those petitions, including the allegations with 
regard to the propriety and legality of the Commission’s 


order issued June 19, 1959, in this docket. 
Respectfully submitted, 


CITIES SERVICE GAS COMPANY 
By /s/ Harry S. Littman 
Its Attorney 
Conrad C. Mount 
First National Building 
Oklahoma City 1, Oklahoma 
Harry S. Littman 
Jack Werner 
Harold L. Talisman 
317 Wyatt Building 
Washington 5, D. C. 
Attorneys for Cities Service 
Gas Company 


July 27, 1959 
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ORDER DENYING PETITION FOR REHEARING, DOCKET 
No. G-18799, (ISSUED AUGUST 27, 1959). 


The Gas Service Company, et al.', and Kansas City 
Power & Light Company (Petitioners) filed on July 117, 
1959, a joint petition for rehearing of the Commission’s 
order issued June 19, 1959, suspending proposed revised 
tariff sheets and providing for hearing. | 


As grounds for said petition, Petitioners assert that the 
Commission by its June 19, 1959, order should not have 
allowed the proposed tariff sheets (First Revised Tariff 
Sheets Nos. 15 and 17, Fourth Revised Sheet No. 14 and 
Fifth Revised Sheet No. 16 to Cities Service Gas Company’s 
FPC Gas Tariff Second Volume No. 1), relating to the sale 
of gas for resale for industrial use only, to become effective 
without prior hearing and without bond or undertaking. 
Alternatively, Petitioners assert that these tariff sheets re- 
flecting such industrial sale should have been suspended 
by the Commission. | 


The provision in Section 4 (e) of the Natural Gas Act, 
“That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale lof 
natural gas for resale for industrial use only” is mandatory. 
The Commission’s order of June 19, 1959, allowing the 
above-mentioned tariff sheets constituting a sale for in- 
dustrial use only to become effective without bond or un- 
dertaking, and not suspending such tariff sheets, merely 
reflects the Commission’s steadfast and consistent ad- 


1. The Gas Service Company, Sheffield Steel Division, 
Armco Steel Corporation, Midwest Industrial and Commercial 
Gas Users Association. 
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herence, extending for many years, to the statutory re- 
quirement of Section 4 (e). 


589 
The Commission finds: 

The petition filed by the Petitioners does not present 
any questions of law or fact which either were not fully | 
considered by the Commission when it issued its order on 
June 19, 1959, in Docket No. G-18799 or which having now 
been considered warrant any change or modification of said 
order. 


The Commission orders: 


The joint petition filed by the Petitioners herein on 
July 17, 1959, is hereby denied. 
By the Commission. 


/s/ Michael J. Farrell, 
Michael J. Farrell, 
Acting Secretary. 


